March 2002 - Limited Liability Partnerships

The Ministry of Finance, Singapore set up a private-sector led study team to
establish the legal framework for Limited Partnerships and Limited Liability
Partnerships pursuant to the recommendation of the CLRFC (Company
Legislation and Regulatory Framework Committee) to establish this new vehicle
for doing business. This report on Limited Liability Partnerships was prepared
before the study team was established and the recommendations in this report

may differ from the eventual recommendations of the study team.

Officers from the Law Reform and Revision Division participated in the work of
the MOF Study Team and were involved in drafting the consultation paper.
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CONSULTATION PAPER

1.1

1.2

1.3

LIMITED LIABILITY PARTNERSHIPS

PART 1
INTRODUCTION

The UK Limited Liability Partnerships Act (‘UK Act”) became part of
English Law on 6th April 2001. The Act offers businesses the option
of electing a partnership structure for their operations while
controlling the partners’ personal risk exposure through limited
liability. Prior to the enactment of the Act, businesses in the UK
which required the flexible structure of partnerships had to contend
with unlimited liability on the part of at least one partner, while their
counterparts in the US and other jurisdictions’ had the option of
enjoying partnership flexibility coupled with limited liability for all
partners.

In the US, it has been reported that limited liability partnership
statutes have been enacted in all states except Vermont. The first
LLP statute was enacted in Texas in 1991. During the first year,
more than 1200 law firms adopted LLP status, including many of the
state’s largest and most prestigious firms. Over the next 3 years, the
number jumped to almost 1600. The New York statute adopted in
1994 achieved a similar level of popularity. Several other states
received as many as 2000 applications for LLP status during the first
year it was available.?

In view of these international developments, the Attorney-General
has instructed the Law Reform and Revision Division (‘LRRD”) to
study whether we should introduce legislation to permit the use of
limited liability partnerships (“‘LLPs”) in Singapore.

! In a paper entitled, “Limited Liability Partnerships: A New Legal Form for Business in the UK” by Philip
Britton, Director, Centre of Construction Law & Management, King’s College, University of London, UK;
published in SLG, June 2001, the author observed that other common law jurisdictions such as Canada and
Australia also permit such a business structure.

2 See Joseph S. Naylor, “Is the Limited Liability Partnership now the entity choice for Delaware Law
firms?” 24 Del. J. Corp. L. 145; See also Robert W. Hamilton, “LCs, LLPs and the Evolving Corporate
Form” 66 U. Colo. L. Rev. 1065, where the author also observes that as at 1995, the LLP form has been
embraced by the “Big Six” accounting firms due to the enactment of the New York LLP statute that
recognized foreign LLPs. See also Robert W Wood, Limited Liability Partnerships Formation Operation
and Taxation (New York, John Wiley & Sons, Inc, 1997)
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1.4

Concurrently with this move, the Committee on Company Legislation

and

Regulatory Framework (‘CLRFC”) has also undertaken

independent research on LLPs and proposed its introduction in
Singapore. In paragraphs 2.1.1 to 2.1.4 of its Consultation Paper,
the CLRFC outlined the reasons for its proposal:

“2.1.1 Currently, the primary business structures that exist in

2.1.2

2.1.4

Singapore are sole proprietorships, partnerships, companies
and branches of foreign companies. Unincorporated structures
involve unlimited liability but have minimal public reporting
obligations. Incorporated structures are accorded limited
liability and consequently have more rigorous reporting
requirements.

We should continue to provide the widest possible menu of
business structures fto facilitate the conduct of domestic and
international business activities. Our review of available
business structures indicates that Singapore currently lacks
the tax transparent limited partnership ("LP") structure, as well
as the limited liability partnership ("LLP") structure that was
recently introduced in the UK ...

LLPs on the other hand are the preferred business structure
for professions and other businesses. In order fo keep their
legal business framework in line with international practice, the
UK recently introduced LLPs (Limited Liability Partnerships
Act 2000). The LLP offers firms the ability to incorporate with
limited liability whilst enabling them to organize themselves as
partnerships rather than as companies, at the same time
providing statutory safequards for those dealing with this new
vehicle. These statutory safeguards include the requirement
for public disclosure of information about the firm, particularly
its finances, and safeguards in the event of insolvency. LLPs
will be owned and run by members who would have entered
info an agreement with each other. The LLP agreement will
be confidential. The entity will be assessed for tax as a
partnership. The LLP is to be tax transparent except upon
dissolution. In other respects, however, an LLP will be very
similar to a company. Provisions of the UK Companies and
Insolvency Acts apply with appropriate modifications to LLPs.”
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1.5 This paper first examines the nature of the LLP and the justification
for its introduction into Singapore. Thereafter, it discusses some
fundamental issues concerning the LLP which have to be dealt with
by the Singapore LLP Act (“Singapore Act’) and on which
consultation is sought. In our study of foreign LLP laws, we have
referred primarily to the following models:

e The UK Act
Regulations issued under the UK Act (“UK Regulations”)?

e The 4US Delaware Revised Uniform Partnership Act (“Delaware
Act’)

s The California Corporations Code (“California Code”); and

e The Jersey Limited Liability Partnerships (Jersey) Law 1997
(“Jersey Act”).

Please send your feedback marked “Re: Limited Liability Partnerships
(Attn: Ms Julie Huan) —

¢ via snail mail- to Law Reform and Revision Division, Attorney-General’s
Chambers, 1 Coleman Street, #05-04 The Adelphi, Singapore 179803,

O
* viafax, at 6332 4700, or
O

e via e-mail, at agc LRRD@agc.gov.sg

The closing date for this consultation is 1st June 2002.

? The UK Regulations came into operation on 6 April 2001.
* The Delaware Act, which replaced the carlier 1947 Delaware Uniform Partnership Law governs LLPs as
well as general partnerships.
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PART 2
NATURE OF AN LLP

The main features of an LLP as compared to a traditional
partnership are set out in Annex A. In essence, the characteristics
of an LLP are:

The LLP is a separate legal entity formed through incorporation
or registration under the governing law.

All debts and obligations of the partnership whether arising in
contrasct, tort or otherwise are assumed solely by the LLP as an
entity.

The partners of the LLP do not assume personal liability for the
debts or obligations of the partnership. Their liability is limited to
the amount that they have agreed at the outset, to contribute to
the LLP®. However, in exceptional circumstances, a partner may
assume personal liability €.g. where he knowingly causes the LLP
to commit a tortious act (in the same way that a director of a
company assumes personal liability in such a situation) or where
he exceeds his authority in acting for the LLP and the third party
knows that the partner has exceeded his authority.’

Property acquired by the LLP is property of the LLP and not of
the partners individually.

The LLP being a creature of statute like the corporate entity is,
upon incorporation, a separate entity that can potentially last
indefinitely and survive changes to its partners.®

In the event of winding up of an LLP, the assets of the LLP are
available for distribution to the creditors. The partners are liable to
contribute to the assets of the LLP to the extent they have agreed

’ This is the position taken by the UK Act. However, in the US, some LLP Statutes provide limited
liability only in respect of tortious claims and not contractual claims.

¢ The partners will agree at the outset what each partner contributes to the LLP, and this is reflected in the
LLP agreement.

7 Section 6 of the UK Act; see also, Andrew Phang, Lee Eng Beng, “Limited Liability Partnerships — A
Draft Consultation Document” available at hitp://www.lawnet.com.sg

8 See Britton, above, n 1. Sections 4 and 9 of the UK Act support this position.
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to do so in the partnership agreement. Any surplus will be
distributed amongst the partners.®

? Part IV of and Schedule 3 to the UK Regulations apply Section 74 of the UK Insolvency Act, with
appropriate modifications, to LLPs. The modified section 74 requires past and present LLPs partners to
contribute to the assets of the LLP in the event of a winding up of the LLP, according to the amounts they
had agreed to in the LLP agreement. The UK Regulations also apply section 107 of the UK Insolvency Act
with appropriate modifications to LLPs. The modified section 107 provides for surplus assets to be
distributed to the partners.
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3.1

3.2

3.3

3.4

PART 3
NECESSITY OF THE LLP IN SINGAPORE

The limited liability offered by LLPs is obviously its biggest
advantage. However, this feature is already offered by an
incorporated company. In particular, the exempt private company
offers this feature and has the added advantage of being exempted
from certain compliance requirements under the Companies Act
(Cap.50). Furthermore, with recent initiatives to simplify the
corporate structure for smaller set-ups and to allow its usage by
professionals,'® it is important to consider whether it is still necessary
to introduce the LLP.

Our overall analysis is that notwithstanding such developments, the
introduction of the LLP serves useful purposes. The LLP contains
features which differentiate it from an exempt private company,
thereby making it more suitable for certain types of businesses.
Moreover, the additional option of the LLP can only serve to improve
the legal infrastructure for businesses in Singapore. Aside from
encouraging more foreign businesses to set up operations in
Singapore, a wider choice of business vehicles will give our own
businesses some competitive advantage when they venture
overseas.

The discussion below focuses on these useful features of the LLP
and explores how the LLP will contribute towards maintaining a
competitive legal framework for businesses in Singapore.

Tax treatment

Tax transparency

Under the UK Act'" a trade, profession or business carried on by an
LLP with a view to profit will be treated as carried on in partnership

by the partners and not by the LLP as such. This means that income
is taxed once at the partners’ level.

9 Such initiatives include the CLRFC’s proposal to simplify maintenance requirements for small
companies, and move to allow accounting or law firms to corporatise.

! Section 118ZA(1) of the UK Income and Corporation Taxes Act 1988 provides for this basis of taxation.
This section was originally inserted by section 10(1) of the UK Act but the new wording was substituted by
section 75(1) of the Finance Act 2001
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3.5.

3.6

3.7

3.8

In contrast, the income of a company is subject to income tax as the
income of a separate legal entity, and distributed profits in the form
of dividends are also taxed in the hands of shareholders. Although
“double” taxation can be avoided with the careful use of section 44 of
the Income Tax Act (Cap.134), the section requires the withholding
of tax at a rate equal to the corporate tax rate before dividends are
distributed.

Practitioners and academics have cited this as the main advantage
offered by LLPs. Richard Turner, partner of Allen & Overy and
Chairman of the Association of Partnership Practitioners and of its
working party on LLPs, comments that “The effective rate of tax on
the profits of an LLP is likely to be lower than the case of a
company”. He cites this as an advantage for entrepreneurial
businesses and investment structures to wuse the LLP
structure.’’Robert Wood, the author of “Limited Liability
Partnerships, Formation Operation and Taxation”'® comments that in
the US “the biggest benefit of the LLP over the C Corporation™ is
that the LLP is subject to one level of tax which is paid by the
members of the LLP”.

Notwithstanding the above, it should also be noted that there are tax
disadvantages associated with an LLP. For example, tax incentives
under the Economic Expansion Incentives (Relief from Income Tax)
Act (Cap.86) currently apply only to companies. Unless the law is
amended, this is a significant benefit that an LLP cannot enjoy.

Ease of conversion

The different tax basis of a company presents tax difficulties when a
business carried on by a parthership is transferred to a company.
This was the problem faced by Singapore law firms intending to
convert to law corporations. Law firms found that if they chose to
incorporate as law corporations, they could not carry forward their
unabsorbed capital allowances and claiming of deductions of bad
debts. While the Law Society has endeavoured to negotiate for

12 See Richard Turner, “Limited liability partnerships A new legal entity” (2001) Practical Law for
Companies p. 17-24

3 (New York, John Wiley & Sons , Inc. 1997)

4 The C corporation in the US is the closest equivalent of a company under Singapore law.
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3.9

3.10

3.1

3.12

some form of tax concession to deal with this, the matter is still
pending and remains unresolved. '°

In contrast, since the LLP is taxed like a partnership, there is more
justification for arguing that tax laws should allow the LLP to
continue enjoying tax benefits of the old partnership.

The UK approach is useful to observe here. The UK Inland Revenue
has stated in its Tax Bulletin, 2000'® that when the LLP succeeds to
the business of the old partnership, the members’ personal business
or profession will be regarded as continuing so that the
“‘commencement and cessation” provisions will not apply. Similarly
there will not be a “balancing event” (which may give rise to a
balancing charge where the asset is sold for more than the written
down amount) for the purposes of calculating capital allowances
provisions, and tax relief for paying partnership annuities will be
continued if the obligation is transferred to the LLP.

In respect of the transfer of property to the new LLP, section 12 of
the UK Act provides relief from stamp duty subject to certain
conditions. First, the partners in the partnership must be the same as
the partners of the LLP immediately before its incorporation. Second,
the proportions of property conveyed or transferred into an LLP must
either be unchanged “before” and “after” the transfer, or the
proportions must not have been changed for tax avoidance reasons.
It has been commented that the purpose of the conditions is to
ensure that “there must be complete identity between the partners in
the old partnership and the members of the LLP”."

While there are other tax considerations relating to the conversion of
a partnership to an LLP, the measures highlighted above ease the
conversion of a partnership to an LLP, from the tax point of view.

15 T RRD understands that discussions between the Law Society (Practice Structures Committee) and the
Ministry of Finance have been conducted on this issue.

16 As reported in Geoffrey Morse, Paul Davies, Ian F. Fletcher, David Milman, Richard Morris, David A.
Bennett, Palmer’s Limited Liability Partnership Law (London Sweet & Maxwell 2002) at 44

17 See ibid at 50
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3.13

3.14

3.15

Issues for consideration

e Should LLP partners be treated like partners of a normal
partnership for purposes of taxation of profits?

o Should a partnership which converts to an LLP be given tax
concessions in relation to the ftransfer of its business and
assets?

o Notwithstanding the above, should LLP partners be treated like
shareholders of a company in relation to other tax issues, in
view of the other characteristics of the LLP (e.g. limited liability)
which are very similar to companies?

Flexibility and Privacy

The LLP adopts the flexibility associated with partherships, in that
LLP partners are free to create by agreement a division between
partners who has particular management responsibilities and who
does not. They are also able to decide issues such as how meetings
are to be held for decisions to be made, and the allocation of profits
among the partners. This flexibility is present irrespective of the
number of partners in an LLP. This is important especially for
accounting and law practices which are seeking to expand their
practice in order to compete globally.

At the same time, the LLP does not contain some problems
associated with traditional partnerships, e.g., lack of continuity when
partners change and the resulting difficulty in making long-term
investments. As stated above, the LLP, being a creature of statute
is a separate entity that can potentially last indefinitely and survive
changes to its members.

In contrast to the flexibility enjoyed by partnerships, a company
faces the owner-management divide inherent in a corporate
structure. Under principles of company law, there is a clear
distinction between the roles of directors and shareholders, with
management powers conferred generally on the former to the
exclusion of the latter.”® In addition, formalities such as notice of
meetings, quorums, voting, proxies have to be complied with.

18 See e.g. the Companies Act (Cap. 50) Sch 4, Table A Article 73
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3.16 It may be common in exempt private companies for the same person
to be both shareholder and director, in which event the distinction in
roles or formalities may not be significant. However, as the company
grows larger, and different persons assume the different roles, these
company law rules will feature more significantly and reduce the
flexibility enjoyed by shareholders.

3.17 Another advantage of the LLP structure over the corporate structure
is that it affords to some extent, more privacy. The agreement
between the partners of the LLP which may contain confidential
matters on management or profit-sharing can remain a private
document without need for filing at any registry. In contrast, the
articles of association of a company has to be filed and becomes a
public document.®

3.18 Notwithstanding this, it should be noted that it is also possible
especially in the context of an exempt private company to have a
shareholders’ agreement which remains a private document. In
addition, if the UK requirement of filing audited accounts is adopted,
financial information concerning the LLP will also become public.

Business Exit Rights

3.19 The LLP statutes generally afford rights to each partner to dissociate
and withdraw their contributions or capital from the LLP. There are
no restrictions on the withdrawal of capital from an LLP.%

3.20 In contrast, a company is subject to strict rules concerning
maintenance and reduction of capital. A company that has received
payment for shares has no power to refund that money to its
shareholders®' unless it complies with section 73 of the Companies
Act (Cap.50), which requires obtaining the court’s sanction. A
company is also generally prohibited from acquiring its own shares

19 LLPs are however generally required to file an incorporation document. However this document is more
akin to the memorandum of association of a company.

20 Under section 4(3) of the UK Act, a partner may cease to be a member of the LLP in accordance with an
agreement or by giving reasonable notice to other partners. If the agreement (which will remain private)
provides for how his interest would be “bought out”, it amounts to a withdrawal of assets from the
partnership. As for the US position, under section 15-602 of the Delaware Act, a partner has power to
dissociate at any time, rightfully or wrongfully, by express will. The provisions specify what is wrongful
dissociation and make the partner liable in that event to pay damages caused by the dissociation, if any. If a
partner is dissociated without resulting in a dissolution or winding up of the partnership business, section
15-701 provides that the partnership shall cause the dissociated partner’s interest to be purchased for a
buyout price determined according to the Act.

2! Sinnasamy v Hup Aik Omnibus Co [1952] MLJ 36, CA (FM)

10
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3.21

3.22

3.23

3.24

under section 76(1)}(b) of the Companies Act except in specific
situations as set out in the Act.

In the case of an exempt private company, if minority shareholders
wish to exit and withdraw their capital, they must either find a willing
buyer or apply to court for relief by showing undue prejudice or
oppression under section 216 of the Companies Act (Cap.50).

The statutory exit rights afforded to partners of an LLP has led an
academic study conducted by the University of Alabama to comment
that “the corporate protection for the individual member falls far short
of the partnership protections offered for the individual partner’?. UK
writers have commented that “in effect an LLP member will always
be prevented from being locked into membership™*

In the case of larger LLPs, Richard Turner, partner of Allen & Overy
has commented that since there are no restrictions in withdrawal of
capital, “there is no need for complex subordinated debt structures to
allow withdrawals by investors without an unauthorised reduction of
capital”.?* He cites this as a reason why LLPs are particularly useful
for joint venture situations.

A Competitive Legal Infrastructure

The UK saw a need to introduce LLP legislation in order to maintain
a competitive legal infrastructure for businesses in the UK. In its
deliberations on the LLP bil, the House of Commons Select
Committee on Trade and Industry commented on the presence of
LLP legislation in other jurisdictions:

“By mid-1996, it was plain that the option of registration as a
Jersey LLP was being seriously considered by a number of
the very large professional partnerships. It was this prospect,
combined with the perceived possibility that a successful
mega-claim could in due course precipitate the failure of a
major firm, that led to the November 1996 decision ... to bring
forward LLP legislation in the UK. Whether Parliament and

2 See Fallany O. Stover, Susan Pace Hamill, “The LLC Verses the LLP Conundrum: Advice for
Businesses Contemplating the Choice”, 50 Ala. L. Rev. 813 where the authors contrast the exit rights of
LLP partners with those of Limited Liability Company members. The latter’s exit rights are similar to those
of shareholders in a close corporation.

B See Morse, Davies, Fletcher, Milman, Morris, Bennett, above, n 16 at 176

% See Turner, above, n 12 at 23

11
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3.25

3.26

3.27

3.28

Ministers like it or not, what is in no doubt is the real possibility
of British firms registering offshore; if Jersey statute proves
unattractive there may well be other offshore options on
offer®

Although the UK LLP legislation has been criticized by many
practitioners and academics®, an informal inquiry with the UK
Companies House has revealed that as at 22 February 2002, there
are 1,546 LLPs registered in the England and Wales and 62 LLPs in
Scotland. #

The argument for a competitive and modern legal infrastructure is
particularly relevant to Singapore. Singapore seeks to attract foreign
businesses to set up offices in Singapore to conduct domestic and
international business activities. A wide range of business vehicles
will increase the attractiveness of Singapore in that regard.
Currently, there are 9 LLP foreign law firms operating in Singapore®.
It would be ironical if we allowed such foreign law partnerships to
enjoy their limited liability status here and yet deprive Singapore-
based firms this benefit. This can only serve as a disincentive for a
law practice to base its operations in Singapore.

At the same time, calls have been made for our local enterprises to
be entrepreneurial and venture beyond Singapore. A wider choice of
corporate vehicles through which businesses may be conducted will
give our enterprises and professionals some competitive advantage
when they compete with international players.

Ultimately, there is no harm giving entrepreneurs and businesses
another vehicle for them to make a choice on the basis of their own
commercial and tax considerations. A single factor which may
appear insignificant objectively may actually influence a particular
entrepreneur to choose the LLP over an exempt private company.

% See Morse, Davies, Fletcher, Milman, Morris, Bennett, above, n 16 at 7

%6 See Paul Rogerson, “LLPs turn out to have a rather limited atiraction” reported in the “Business A.M.
October 29, 2001”; See also Alan Kelly, “Partnerships which are worrying hybrid of two existing
structures” reported in “The Scotsman, July 9, 2001; See also Paul Rogerson, “ KPMG moves to protect its
partners with switch to LLP status” reported in “Business A.M. January 21, 2002.” All reports are available
at hitp://www.lexis.com. See also n 49 and accompanying text for criticisms made by academics.

¥ Julie Huan from LRRD had submitted an email enquiry to the UK Companies House on 22 February
2002 and received this reply.

28 As at 21 Nov 2001, 7 US LLPs, 1 UK LLP and 1 Canadian LLP are registered in Singapore, out of a total
of 60 foreign law firms. The LLPs are: Clifford Chance (Singapore) LLP; Coudert Brothers LLP; Donahue
Ernst & Young LLP; Mandal, Katz, Manna & Brosnan, LLP; Milbank, Tweed, Hadley & McCloy LLP;
Morrison & Foerster LLP; Pillsbury Winthrop LLP; Vinson & Elkins LLP and White & Case LLP.

12
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4A.

4A.1

4A.2

4A.3

4A4

PART 4
PROPOSED LLP LEGISLATION

If the LLP is to be introduced in Singapore, the Singapore Act should
address the following issues:

Incorporation

Separate legal entity

Liability of the LLP and its partnhers
Safeguards

“Clawback” Provisions

Type of Business

Compulsory Insurance or Bond
Financial reporting

Suitability of Partners

Fiduciary duties of partners

Other general implementation issues

AECTIO@MMOO D>

Incorporation

The UK Act provides in section 1(1) that an LLP is formed “by being
incorporated under this Act’. The information required for
incorporation and incorporation procedure are prescribed in sections
2 and 3 of that Act. These sections are reproduced in Annex B.

In a similar fashion, the Delaware Act provides in section 15-1001
that an LLP is formed through the filing of a “statement of
qualification”. The information required to be contained in the
statement of qualification is prescribed in section 15-1001(¢c). This
section is reproduced in Annex B.

Currently, any person who wishes to carry on business in Singapore
through a partnership is required by sections 3 and 5 of our
Business Registration Act (Cap.32) to apply for registration with the
Registry of Businesses. The information required for registration is
prescribed in section 6 of that Act. It is pertinent to note that the
Business Registration Act does not determine when a partnership is
formed, but merely requires registration by it before commencement
of business.

The LLP is different from a normal partnership in that it is an entity
distinct from its partners. Therefore, it would be necessary for the

13
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4A.5

4A.6

4A.7

Singapore Act to prescribe when an LLP comes into existence. The
abovementioned provisions in the UK Act or Delaware Act could
serve as models for adoption. As for the information required to be
furnished, the list in section 6 of the Business Registration Act
(Cap.32) is as comprehensive as the equivalent in the UK and
Delaware Acts. We would therefore recommend that a provision
similar to section 6 of the Business Registration Act be incorporated
into the Singapore Act for LLPs.

As regards the name of the LLP, section 2(1) of the Schedule to the
UK Act provides that:

“The name of a limited liability partnership must end with —
(@) the expression “limited liability partnership”, or
(b) the abbreviation of “lip” or “LLP”.”

This is similar to section 20(3) of our Accountants Act (Cap.2) which
requires every accounting corporation to have either the words
“Public Accounting Corporation” as part of its name or the acronym
‘PAC” at the end of its name. We recommend that a similar
provision be incorporated into the Singapore Act as it cautions
persons who deal with the LLP about the status of the entity they are
dealing with.

On this issue, it appears that during the UK House of Commons
debate on the UK Bill, there was a proposal that an LLP which
chooses to end its name with the abbreviation “lip” or “LLP” be
required to state that it is a “limited liability partnership® in all its
stationary or other communication to the public.?®

While this proposal was subsequently withdrawn in UK, we think that
it serves as an important safeguard since the LLP and the limited
liability of its partners is a new and unfamiliar concept to the
business community. To address a similar concern for accounting
corporations, our Accountants Act currently provides in section 29(4)
that an accounting corporation must have on “every invoice or official
correspondence ... the statement that it is incorporated with limited

% See Phang above, n 7 at 16.

14
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liability”.>° We recommend the adoption of a similar provision in the
Singapore Act for LLPs.

4A.8 Support for our view can be found in the Jersey Act where Article
81C(4) requires an LLP to have the words, “registered as a limited
liability partnership in Jersey” clearly stated on “all its
correspondence, invoices, statements and other public documents.”

Issues for Consideration

e Should the Singapore Act prescribe when an LLP comes into
existence?

o What types of information should be required for incorporation?
Should it be equivalent to or more than the information required
under section 6 of the Business Registration Act for registration
of businesses?

e Should an LLP be required to end its name with “limited liability
partnership”, “lip” or “LLP"?

o Should an LLP be required fto state in all its official
correspondence that it is incorporated with limited liability?

4B. Separate legal entity

4B.1 Both the UK Act and Delaware Act contain an explicit statement that
the LLP is a separate entity distinct from its partners.

4B.2 Section 1(2) of the UK Act provides that:

‘A limited liability partnership is a body corporate (with legal
personality separate from that of its members) ...”

Section 15-201(a) of the Delaware Act provides that:

‘A partnership is a separate legal entity which is an entity
distinct from its partners unless otherwise provided in a
statement of partnership existence and in a partnership
agreement.”

4B.3 Consistent with this notion of separate legal personality, the
Delaware Act goes further to provide in section 15-203 that “property

3 A similar requirement for law corporations is provided in section 81C(4) of our Legal Profession Act
(Cap. 161).

15
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4B.4

4C.

4CA1

4C.2

4C.3

acquired by a partnership is property of the partnership and not of
the partners individually”. While silent on partnership property, the
UK Act provides further in section 1(3) that the LLP entity has
“unlimited capacity”. These provisions are reproduced in Annex C
for reference.

The separate legal personality of the LLP is a fundamental concept
which should be explicitly stated in the Singapore Act. We therefore
recommend the adoption of features of both the UK Act and
Delaware Act, for completeness and clarity.

Issues for consideration

e Should the Singapore Act state explicitly that the LLP is a
separate legal entity?

Liability of the LLP and its partners
Section 15-306(c) of the Delaware Act provides that:

“An obligation of a partnership incurred while the partnership
is a limited liability partnership, whether arising in contract, tort
or otherwise, is solely the obligation of the partnership. A
partner is not personally liable, directly or indirectly, by way of
indemnification, contribution, assessment or otherwise, for
such an obligation solely by reason of being or so acting as a
partner.”

When first enacted, the Delaware Act had a section 15-306(d) which
provided that “Section 15-306(c) shall not affect the liability of a
partner ... for such parther's own negligence or willful misconduct”.
In a subsequent amendment to the Act, section 15-306(d) was
deleted. The rationale was that this was clear through general law
principles for personal misconduct.

In contrast, the UK Act does not deal explicitly with this issue,
presumably since it is a logical consequence flowing from the
separate legal personality of the LLP. Section 6 of that Act states
that every member is an agent of the LLP. That section also deals
with the personal liability of a member who commits a wrongful act
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or omission and provides that the LLP is liable to the same extent as
the member. *’

4C.4 We recommend the adoption of a provision similar to section 15-
306(c) of the Delaware Act. The Delaware provision clearly states
the assumption of liability by the LLP, and that a parther does not
assume personal liability solely by reason of being a partner of the
LLP. However, to make it clear that general law principles still apply
and attach personal liability to partners who are negligent or
fraudulent, it may be prudent to adopt the deleted section 15-306(d)
of the Delaware Act.

Issues for Consideration

o Should the Singapore Act state explicitly that all obligations,
whether arising in contract tort or otherwise are assumed by the
LLP and not by the partners individually?

e Should there also be a provision to ensure that general law
principles still apply to the particular partner who acts wrongfully?

4D. Safeguards

4D.1 The limited liability enjoyed by partners in an LLP is significant.
While this is clearly advantageous to the LLP partners, it raises
concerns amongst third parties who deal with the LLP, notably
clients, business associates and possibly public consumers (if the
LLP produces goods or provides services for public consumption).

4D.2 |n a traditional partnership, each partner assumes personal liability
and risks having his assets attached for recovery of partnership
debts. It has been argued that this threat of unlimited personal
liability benefits third parties dealing with the partnership. Clients or
consumers benefit from professional competence “guaranteed” by
the threat of negligence suits. Business associates benefit from due
performance of contracts, again “‘guaranteed” by the threat of
judgment debts being enforced against the personal assets of the
partners.

31 Section 6(2) of the UK also provides that an LLP is not bound by the acts of a member if he acted
without authority and the third party knew that the member had no such authority to act.
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4E.

4E.1

In contrast, the partners of an LLP and their assets are “shielded”
from personal suits. Absent fraud (where personal liability still
attaches to the fraudulent partner), the LLP, and not the individual
partner is sued. Recovery of claims can be made only against the
limited assets of the LLP.

Bearing in mind the limited assets available for distribution, LLP
statutes have incorporated safeguards to protect the interests of
third parties. These safeguards are primarily aimed towards the
following objectives:

¢ Preserving (or increasing) the LLP assets which can be claimed
against by third parties while the LLP is a going concern, as well
as during the course of winding up; and

¢ Imposing sufficient disclosure requirements on the LLPs so that
third parties are fully informed as to the financial viability of the
entity they are dealing with. With this information, they will be
able to make a proper and independent assessment of the
business risks that they assume in dealing with the LLP.

The latter objective is a principle of disclosure-based regimes which
advocate that the function of the regulator or law is not to make a
decision on the “merits” of every entity registered, but simply to
mandate sufficient disclosure by such entities. The onus is on the
investor to make his own independent assessment of the financial
viability of the entity based on the information disclosed. Singapore
has made conscious efforts to move its capital markets from a merit-
based to a disclosure-based regime. It is envisaged that the LLP
infrastructure must be one which is consistent with such a regime.

While the safeguards are important, there is a need to guard against
imposing too stringent requirements on LLPs. If compliance is too
onerous, the usefulness of the LLP as an alternative corporate
structure is reduced. In the discussion which follows, we have
sought to balance these opposing needs.

“Clawback” provisions

These provisions seek to preserve the assets of the LLP available
for distribution to creditors in the event of liquidation.
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4F.

4F 1

Part IV of, and Schedule 3 to, the UK Regulations apply the
provisions in the First Group of Parts of the UK Insolvency Act 1986
(with appropriate modifications) to LLPs. The most notable
modification is the insertion of an additional section 214A.

Section 214A provides that withdrawals made by LLP partners
during the 2 years prior to the commencement of winding up will be
subject to clawback if it is proved that at the time of the withdrawall,
the partner knew or had reasonable grounds for believing that the
LLP was, or would be unable to pay its debts.3? At the same time, to
ensure that partners of viable LLPs are not thereby deterred from
attempting to trade through temporary financial difficulties, the
burden of proof rests on the liquidator and the court will not be able
to declare in favour of the liquidator if there remained a reasonable
prospect that the firms would avoid going into insolvent liquidation.®
The section is reproduced in Annex D.

Our equivalent of section 214A can be found in section 99 of the
Bankruptcy Act (Cap.20) (for individuals) and section 329 of the
Companies Act (Cap.50) (for companies).

We recommend the adoption of similar provisions in the Singapore
Act to ensure that the assets of an LLP are not fraudulently depleted
to the detriment of creditors with valid claims.

Issues for consideration

o Should the Singapore Act contain “clawback” provisions in order
to preserve the assets of the LLP available for distribution to the
creditors in the event of liquidation?

Type of business

The UK Act** and the Delaware Act allow all businesses to use the
LLP structure. However, the California and New York LLP statutes
restrict the use of the LLP structure to professionals. The term

*2 The term, “unable to pay its debts” is defined in section 123 of the UK Insolvency Act.

 Qection 214A(2).

3 There was initially a proposal in the UK that the LLP be allowed only for professional partnerships.
However, after public consultation, this restriction was removed. While no official reasons were given, it is
not difficult to imagine that there might have been significant pressure by the business community for the
LLP to be extended to all types of businesses.
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“professional” is used with variation in these statutes, but it generally
refers to licensed physicians, accountants and lawyers.*

4F.2 There are sound reasons justifying this restriction on the use of the
LLP:

One view is that if the LLP is open to all forms of businesses, the
limited liability protection afforded to its partners could potentially
be abused by the partners to conduct fraudulent or “fly-by night”
schemes. This risk is minimised if it is limited to professionals
who have their professional standing at stake and their activities
limited to the provision of professional services.

In support of this view, it should be noted that professionals are
generally required to comply with high standards of conduct
imposed by relevant legislation. These standards ensure that
there is a high level of integrity in the operation of the
professional practice. For example, law firms are subject to strict
rules contained in the Legal Profession Act (Cap.161) and
imposed by the Law Society concerning management of client’s
funds. As for accounting firms, aside from being subject to rules
containing high standards of disclosure, the accounting
profession is increasingly being pressured to disclose even more
key financial information about their business operations to
conform with international market practice.

4F.3 However, there are difficulties with this approach:

First, it runs counter to an important objective of having the LLP,
which is to encourage entrepreneurship. New business ideas
inevitably fall outside the scope of traditional professional
services. Moreover, the LLP contains features which are
particularly useful to entrepreneurial start-ups. The limited liability
protection will encourage bolder experimentation, while
safeguards prevent fraudulent or reckless behavior. There is
flexibility in management and profit-sharing arrangements. In

¥ Section 16101 of the California Code defines a “ Registered limited liability partnership” as a
partnership....that....(ii) is licensed under the laws of the state to engage in the practice of architecture,
practice of public accountancy, or, the practice of law” . See also Wood, above, n 13 at 52 - where it is
reported that the New York statute limits applicability to licensed “professionals”, and the term
“professionals” means attorneys, counsellors-at-law, licensed physicians, as well as professions designated
in the New York Education Law (which include many occupations in the area of health, architecture,
engineering and other areas)
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4G.1

4G.2

addition, the tax transparency of the LLP structure would
translate into a lower effective rate of tax on profits, as compared
to a company.

e Second, even established professional practices are now seeking
to expand the range of services provided to their clients.
Accounting and law firms in some jurisdictions are seeking to
provide complementary services such as information technology
or management consultancy services. If LLPs are restricted to
professionals, the question arises as to whether such related
businesses of these professionals can be housed under the same
LLP structure.

¢ Third, the difficult issue remains as to which professionals should
qualify to enjoy this benefit. If accountants and lawyers qualify on
the basis that they are subject to strict rules on conduct, the same
can be said for financial advisors, securities brokers, real estate
agents and many others forms of businesses. It may be difficult
to justify the cost of setting up a whole legal infrastructure for
LLPs, only to avail this option to a select few.

In view of these considerations, it may be untenable for the
Singapore Act to extend the LLP option only to professionals. It may
be more useful to adopt the UK approach of allowing all businesses
to register as LLPs, but impose other safeguards to minimize the
incidence of fraud.

Issues for consideration

s Should the Singapore Act allow all businesses to use the LLP
structure?

e [f not, what forms of businesses should be permitted fo use the
LLP structure and on what justification?

Compulsory insurance or bond

In order to increase the assets available for distribution in the event
of a successful claim against the LLP, several statutes impose a
minimum bond or compulsory insurance.

Article 6 of the Jersey Act requires an LLP to make financial
provision for a sum of £5 million to be paid by a bank/insurance
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4G.3

4G.4

4G.5

4G.6

company to creditors of the LLP upon the dissolution of the LLP.
Failure to arrange for such payment triggers the removal of the
protection of limited liability — the partners become severally and
jointly liable for payment of debts of the LLP. This bond requirement
has been reported to be “at the upper end of similar bond conditions
found in American State LLP legislative schemes, and can be
regarded as a partnership law equivalent to the maintenance of
capital doctrine in company law.”®®

As for the US, it has been reported that the California Code requires
for law firm LLPs a minimum insurance amount of US$100,000 per
lawyer up to a maximum of US$7.5 million for claims asserted in any
one calendar year.” Interestingly, the Delaware legislators have
gone in the opposite direction. The Delaware Act eliminated a former
requirement under the prior 1947 Delaware Uniform Partnership Law
that an LLP carry at least a specified amount of liability insurance or
designate/segre%ate at least a specified amount of assets to cover
certain liabilities.”®

In discussions on the UK Act, a proposal for a minimum bond was
raised. This was subsequently rejected on the basis that the
requirement to put up such capital was onerous and likely to deter
firms from choosing the LLP option. In addition, the more difficult
question of “how much was enough” o meet the needs generated by
a major insolvency remained unsolved.*®

We agree with the UK approach. We would add that the amount of
bond or insurance required depends largely on the type of business
conducted and therefore a standard amount imposed on all
businesses through an LLP statute may not fulfil the intended
objective.

However, bond or insurance requirements are important. They are
even more vital in the context of the LLP where unlike a traditional
partnership, the successful claimant cannot sue the partners
personally to recover his losses. We would therefore recommend

% See Phillip Morris and Joanna Stevenson, “The Jersey Limited Liability Partnership: A new legal vehicle
for Professional Practice” (1997) 60 MLR 538, 548

37 See Wood, above, n 13 at 42

38 This was required under section 1546 of the 1947 Act. See Mathew J.O’Toole, “Delaware’s New
General Partnership Law” available at http://www.state.do.us/corp/genpart.htm.

% See the Second Reading of the UK Limited Liability Partnerships Bill in the House of Lords: Hansard
(House of Lords) at Cols 1421—1422 (9 December 1999), per Lord Mclntosh of Haringey (this is available
at the UK Parliament Website at http://www.parliament.the stationery-office.co.uk/).
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that where such requirements are currently applicable to a
profession, a review of these requirements be undertaken by the
relevant authority to ensure that they are adequate and apply in full
force to professionals which elect the LLP option.

In this context, it is useful to note by way of example that all lawyers
holding a practising certificate issued by the Law Society in
Singapore are currently required to take out a prescribed minimum
insurance coverage for potential civil liability. This minimum
insurance coverage depends on whether the lawyers practise
through a traditional partnership or a law corporation. The latter
category (which offers the advantage of limited liability) attracts a
higher minimum insurance coverage.*® It would appear that the
same considerations should apply to LLPs.

Issues for consideration

o Should the Singapore Act contain a standard insurance or bond
requirement applicable to LLPs?

o Should such insurance or bond requirements be imposed through
professional rules applicable to each profession? If so, should
current requirements be reviewed for application to professionals
electing the LLP option?

Financial reporting

The jurisdictions surveyed have taken divergent views on the
necessity and extent of financial reporting requirements to be
imposed on LLPs.

In the UK model, Part Il of, and Schedule 1 to, the UK Regulations
apply the provisions of Part VIl of the UK Companies Act 1985 to
LLPs with appropriate modifications. These modified provisions
impose accounting and auditing requirements on LLPs which are
similar to those for companies. The justification for this strict
requirement appears to be that such full disclosure of financial affairs

is “absolutely fundamental [as a] price for limited liability”.*’

4 Details of the compulsory insured amounts are set out in the Legal Profession (Professional Indemnity
Insurance) Rules 2000.

4! This was stated by Lord Sharman during the second reading of the UK Bill. His statement read
as follows: “I believe that it is absolutely fundamental that the price for limitation of liability is
disclosure of financial affairs. It is not fair for customers to have to deal with a company or entity
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The Delaware Act in contrast, does not impose any financial
disclosure requirement. While section 15-1003 of the Delaware Act
requires the LLP to file an Annual Report, the required information
relates only to non-financial items, such as the name, address and
number of partners of the LLP.

The Jersey Act has taken a middle ground. Article 9 of the Jersey
Act provides that:

“(1) A limited liability partnership shall keep for 10 years
accounting records which are sufficient to show and explain
its transactions and are such as to disclose with reasonable
accuracy at any time its financial position.

(2) Subject to the partnership agreement, it shall not be
necessary for a limited liability partnership to appoint an
auditor or have its accounts audited.”

Jersey officials have attempted to justify the absence of a
requirement for audited accounts on the grounds that it is still open
for clients of the LLP to negotiate for a higher level of financial
reporting than that required by law.*

In line with having a disclosure-based regime, we endorse the view
that mandatory financial disclosure by LLPs is a necessary
safeguard. Disclosure of key financial information is a fair quid pro
quo for the grant of the privilege of limited liability. Support for this
position can be seen in our Companies Act (Cap.50) which requires
every incorporated company, (including private companies where
there are no public investors) to maintain proper accounting records
which present a true and fair view of the financial state of affairs of
the company.*®> The more contentious issue is whether there should
be mandatory independent verification of such accounts through an
auditing requirement.

The UK approach is useful in that it provides much assurance to
third parties. Such a prudent approach may be necessary if the LLP

with limited liability about which they are unable to ascertain its financial wherewithal.” See also,
Phang, above, n 7.

“ See Phillip Morris and Joanna Stevenson, “The Jersey Limited Liability Partnership: A new legal vehicle
for Professional Practice” (1997) 60 MLR538, 548

* See sections 210 and 203 of the Companies Act.
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is to be extended to all forms of businesses. However, the UK
approach imposes a heavy compliance burden on the LLP. To that
extent, it reduces the usefulness of the LLP as a viable alternative
business vehicle for small set-ups.

In the Singapore context, this issue must be considered in
conjunction with recent initiatives being proposed for exempt private
companies.

Currently, under our Companies Act, an exempt private company is
required to produce audited accounts to be laid before its
shareholders at its Annual General Meeting.** The CLRFC has
proposed to remove the statutory requirement for audited accounts
for exempt private companies. It had considered whether a cost-
benefit analysis would support such a statutory requirement and had
taken the view that a requirement for auditing may be better
determined by market forces, external creditors or shareholders.*® If
the CLRFC proposal is implemented, it will mean that a exempt
private company is not required by law to have its accounts audited.
However, the exempt private company will stil have to keep
accounting records that would sufficiently explain the state of affairs
of the company and enable true and fair profit and loss accounts and
balance sheets to be prepared. In addition, it may still need to have
its accounts audited if a minimum percentage of shareholders pass a
resolution to that effect.*

If the CLRFC proposal is implemented, to impose an auditing
requirement on all LLPs would result in a situation where the small
set-up may find it more viable to incorporate as a exempt private
company, rather than register as an LLP. The usefulness of the LLP
option is then greatly reduced.

4H.10Moreover, in the case of professions who are subject to a strict code

of conduct or existing bond or insurance requirements, one can
argue that with these safeguards in place, there is no real necessity
for the LLP law to impose on LLPs an additional burden of having its
accounts audited.

* GQections 175, 201 and 203 of the Companies Act require all companies to hold an Annual General
Meeting once in every calendar year and the audited accounts of the company must be laid before the
company at its general meeting

* See paragraph 5 of the CLRFC Consultation Paper.

% The CLRFC paper had proposed this “opt-in” approach which apparently is adopted by Hong Kong. Sec
paragraph 5.2 of the CLRFC Consultation paper
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4H.11 The above considerations raise a separate issue of whether our laws
should impose a cap on the maximum number of partners in an LLP.
If there is no cap*’, the LLP could potentially be a vehicle for large
set-ups akin to a “non-exempt’ private company, where the
justification for imposing an auditing requirement is stronger.

4H.121t can been observed from the above that there are conflicting
interests inherent in this issue, and divergent approaches adopted
by the jurisdictions surveyed. In view of this, it may be useful to
consider a new approach in the form of a two-tier financial disclosure
requirement. By way of illustration, this could function as follows:

e A general high default standard applies to all LLPs.

¢ Deviation from the high default standard to a lower standard is
permitted for Specified LLPs

¢ Specified LLPs include:

(@) an LLP where all of its partners carry on a professional
practice under a licence, permit or other approval
granted by a recognised authority; and which practice is
subject to a code of conduct or requirement of financial
provision for payment to creditors; and

(b) if the CLRFC proposal is implemented, an LLP in which
there are not more than 20 partners, none of whom are
corporations (for alignment with exempt private
companies).

Issues for consideration

o Should the Singapore Act contain one single disclosure
requirement or a two- tier disclosure requirement?

o [f the former, what should this standard be — audited accounts or
simply accounts which present a true and fair view of the financial
state of affairs?

o If the latter, what should be the high default standard and what
should be the lower standard?

" The UK Act does not restrict the number of partners in an LLP. In addition, the UK Government has
announced plans to remove the current limit on the number of partners for partnerships and limited
partnerships.
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o What categories of persons should the lower standard be applied
to?

o Should the Singapore Act contain any restriction in the number of
partners in an LLP?

Suitability of partners

Part Ill of the UK Regulations applies the provisions of the UK
Company Directors Disqualification Act 1986 to LLPs with
appropriate modifications. Therefore, LLP partners in the UK are
subject to the same disqualifications and penalties that currently
apply to company directors, and may be disqualified from being a
partner of the LLP or a director of a company under those
provisions. These disqualifications relate to the unsuitability of a
person resulting from his conviction of certain offences, persistent
breaches of company legislation, his being guilty of fraud in the
management of a company, and other situations.

In Singapore, the Companies Act (Cap.50) also imposes several
disqualifications on directors of companies. The grounds of
disqualification provided in sections 148,149, 154 and 155 of the
Companies Act are similar to the UK provisions described above.

The disqualifications in the UK and Singapore statutes serve an
important purpose. They prevent persons deemed unsuitable by the
law to manage companies, from actually mismanaging a company
and then avoiding liability through the corporate structure.

Since the same risk appears in an LLP structure, it would be useful
to follow the UK approach to apply such disqualifications to LLP
partners. It is important that the relationship between the
disqualifications in the Companies Act and those applying to the
LLPs be made clear at the outset. A breach of these provisions as a
director of a company should attract a disqualification not only as a
director of a company but also as a partner of the LLP, and vice
versa. This would ensure that the underlying objective mentioned in
paragraph 41.3 above is fulfilled.

27




Limited Liability Partnerships Consultation Paper LRRD No. 3/2002

4J.

4J.1

4J.2

4J.3

4J.4

4J.5

Issues for consideration

e Should the Singapore Act apply the disqualifications currently
applicable to company directors to LLP partners?

e If so, should a person who triggers a disqualification order in his
capacity as director also be disqualified from being a partner of
an LLP and vice versa?

Fiduciary duties of partners

Just as shareholders (and arguably stakeholders) of a company are
protected through fiduciary duties imposed on directors who manage
the company, partners and third parties dealing with an LLP must be
protected against dishonest or disloyal acts by other partners.

Section 15-404 of the Delaware Act imposes the fiduciary duties of
loyalty and care on partners of an LLP. The duty of loyalty is defined
in subsection (b) to include accounting to the partnership and
holding as a trustee any property, profit or benefit derived from the
conduct and winding up of the partnership business. It also means
refraining from competing with the partnership, or acting for a party
having an interest adverse to the partnership. The duty of care is
defined in subsection (c) to mean refraining from grossly negligent or
reckless conduct, intentional misconduct or a knowing violation of
the law. The section is reproduced in Annex E.

As for the UK Act, Schedule 2 of the UK Regulations applies section
459 of the UK Companies Act 1985 so that there is a remedy for the
partners of an LLP should they suffer unfair prejudice.

In Singapore, sections 29 and 30 of our Partnership Act (Cap.391)
impose duties on every partner of a traditional partnership to account
to the firm for private profits and to refrain from competing with the
firm. By virtue of section 19, these duties may be varied by the
consent of all the partners. These sections are reproduced in Annex
E.

We recommend that the Singapore Act contain provisions to impose
both the duty of care and the duty of loyalty on partners. For the
duty of loyalty, sections 29 and 30 of the Partnership Act can be
used as a starting point, but further expanded along the lines of the
Delaware Act. Our reasons are:
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e A codification of duties imposed on LLP partners adds certainty
and clarity to the law.

¢ Unlimited liability serves as an incentive for partners to act with
the requisite level of care to safeguard their own assets. This
incentive may be weakened when partners enjoy the advantage
of limited liability in an LLP. Therefore, a statutory duty of care
becomes necessary.

Issues for consideration

e Should the Singapore Act contain an exhaustive codification a
the duties of loyalty and care to be imposed on partners of an
LLP?

Other general implementation issues

The LLP is a new entity which contains features of both a company
and a partnership. Therefore aside from the issues highlighted
above, it is important to consider the applicability of all other laws
on the LLP entity.

Owing to its separate legal personality, it would appear that the
starting position would be for the LLP to be treated like a company.
For example, the Rules of Court (R 5, Cap.322) relating to service
of documents would apply to LLPs in the same way as they do to
companies. In addition, the provisions in the Companies Act
(Cap.50) relating to execution of documents, registration of
charges, power to enter into arrangements and reconstructions
should apply to the LLP.

On the other hand, in relation to taxation of profits, the LLP is
treated in other jurisdictions like a partnership. If our authorities
adopt a similar approach, some provisions of the Income Tax Act
(Cap.134) would apply to the LLP as if it were a partnership.

In this regard, it is pertinent to note that the UK Act applies several
other UK Statutes, such as the Income and Corporation Taxes Act
1988, Inheritance Tax Act 1984, Stamp Duties Act and Financial
Services and Markets Act 2000 to LLPs. Other provisions of the UK
Insolvency Act and UK Companies Act (aside from those
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highlighted in this paper) are also made applicable to LLPs. For
easy reference, the UK Act and a substantial portion of the UK
Regulations®® are reproduced and attached to this paper as Annex
F and Annex G, respectively.

It would therefore appear necessary to consider the provisions of
our equivalent of these statutes to determine the extent of their
applicability to the LLP.

Finally, there remains the important issue of how the LLP Act
should be structured to deal with every aspect of this new entity.
The UK approach is to have a basic LLP Act dealing with key
elements of the new entity and to apply all other relevant legislation
to LLPs through regulations. These regulations state how the
provisions of these other legislation should be modified to apply to
the LLP. However, this approach has been criticized. Academics
have commented that “it is by no means clear that simply adapting
existing partnership, company and corporate insolvency provisions
with a few adjustments and additions will be as easy in practice as
the [UK] DTI has indicated.” *°

An alternative approach would be to have all provisions applicable
to the LLP contained in one “massive” Act for completeness. This
appears to be the approach adopted by the Delaware Act.
Although ideal, the feasibleness of this approach must be studied
carefully.

Related to this issue is the question as to which government agency
should be responsible for the registry of LLPs. Since the LLP is a
vehicle for the conduct of business, our view (subject to the views of
the Ministry of Finance) is that the Registry of Companies and
Businesses has the expertise and capability to fulfil this role.

* Annex G contains Parts 1 to VII of the UK Regulations. The Schedules to the UK Regulations can be
obtained from http://www.legislation.hmso.gov.uk/si/si2001/20011090.htm

4 See Morse, Davies, Fletcher, Milman, Morris, Bennett above, n 16 at 9, where the authors also comment
that many areas of difficulty remain and that the rationale and product are not the same.
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Issues for consideration

e As a starting position, should the LLP be trealted like a
company? What statutes and which particular provisions thereof
(other than those discussed in this Paper) should apply to an
LLP as if it were a company?

o What statutes and which particular provisions thereof (other than
those discussed in this paper) should apply to the LLP as if it
were a partnership?

o How should the Singapore Act be structured to deal with every
aspect of the LLP entity? Should we adopt the UK approach of
having a basic LLP Act to deal with key elements of the LLP and
then apply all other relevant legislation through regulations? Or
should there be one comprehensive Act which governs every
aspect of the LLP?

o Who should be responsible for the registry of LLPs?
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PART 5
CONCLUSION

5. The LLP is a new creature which seeks to combine the benefits of
limited liability with the flexibility of a partnership. To ensure that
these benefits are not used to the detriment of third parties dealing
with the LLP, the Singapore Act must impose adequate safeguards.
At the same time, compliance requirements should not be unduly
excessive. The challenge is to find an appropriate balance to ensure
that the LLP becomes a useful alternative option for businesses.

Please see overleaf for the consolidated list of issues for consideration.
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LIST OF ISSUES

1.

10.

Should LLP partners be treated like partners of a normal
partnership for purposes of taxation of profits? (See paras. 3.4 fo
3.7)

Should a partnership which converts to an LLP be given tax
concessions in relation to the transfer of its business and assets?
(See paras. 3.810 3.12)

Notwithstanding the above, should LLP partners be treated like
shareholders of a company in relation to other tax issues, in view of
the other characteristics of the LLP (e.g. limited liability) which are
very similar to companies? (See paras. 3.8 fo 3.12)

Should the Singapore Act prescribe when an LLP comes info
existence? (See para. 4A)

What types of information should be required for incorporation?
Should it be equivalent or more than the information required under
section 6 of the Business Registration Act for registration of
businesses? (See para. 4A)

Should an LLP be required to end its name with “limited liability
partnership”, “lip” or “LLP"? (See para. 4A)

Should an LLP be required to state in all its official correspondence
that it is incorporated with limited liability? (See para. 4A)

Should the Singapore Act state explicitly that the LLP is a separafe
legal entity? (See para.4B)

Should the Singapore Act state explicitly that all obligations, whether
arising in contract ftort or otherwise are assumed by the LLP and not
by the partners individually? (See para. 4C)

Should there also be a provision to ensure that general law

principles still apply to the particular partner who acts wrongfully?
(See para. 4C)
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

Should the Singapore Act contain “clawback” provisions in order fo
preserve the assels of the LLP available for distribution to the
creditors in the event of liquidation? (See para. 4E)

Should the Singapore Act allow all businesses fo use the LLP
structure? (See para. 4F)

If not, what forms of businesses should be permitted to use the LLP
structure and on what justification? (See para. 4F)

Should the Singapore Act contain a standard insurance or bond
requirement applicable to LLPs? (See para. 4G)

Should such insurance or bond requirements be imposed through
professional rules applicable fo each profession? If so, should
current requirements be reviewed for application to professionals
electing the LLP option? (See para. 4G)

Should the Singapore Act contain one single disclosure requirement
or a two- tier disclosure requirement? (See para. 4H)

If the former, what should this standard be — audited accounts or
simply accounts which present a true and fair view of the financial
state of affairs? (See para. 4H)

If the latter, what should be the high default standard and what
should be the lower standard? (See para. 4H)

What categories of persons should the lower standard be applied to?
(See para. 4H)

Should the Singapore Act contain any restriction in the number of
partners in an LLP? (See para. 4H)

Should the Singapore Act apply the disqualifications currently
applicable to company directors to LLP partners? (See para. 4l)

If so, should a person who triggers a disqualification order in his

capacity as director also be disqualified from being a partner of an
LLP and vice versa? (See para. 4l)
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23.

24.

25.

26.

27.

Should the Singapore Act contain an exhaustive codification of the
duties of loyalty and care to be imposed on partners of an LLP? (See
para.4J)

As a starting position, should the LLP be treated like a company?
What statutes and which particular provisions thereof (other than
those discussed in this Paper) should apply to an LLP as if it were a
company? (See para.4K)

What statutes and which particular provisions thereof (other than
those discussed in this paper) should apply to the LLP as if it were a
partnership? (See para.4K)

How should the Singapore Act be structured to deal with every
aspect of the LLP entity? Should we adopt the UK approach of
having a basic LLP Act to deal with key elements of the LLP and
then apply all other relevant legislation through regulations? Or
should there be one comprehensive Act which governs every aspect
of the LLP?(See para.4K)

Who should be responsible for the registry of LLPs? (See para.4K)

35



Annex A

*** s1ouped 0} 9|qenquisIp Junowe

Juswaaibe diysisuped
Ayliqel| pspwi| Sy} ul ‘sJSquISW JAYjo

diysiauped ay Jo s)qap ay} jo Juswied
10} Ajeuosiad pans aq Aew sisuped
ay} ‘Ajjigel| [euosiad Jo MBIA Ul JOASMOH

vVdayjoee's

Jou ay} ~ Aed 0} paydde aq jsnw snidins Ay} yuwm os op 0} paaibe aney Aay) ‘sisuped se
Auy “'siojpaio o) suopebiqo sdiysiouped *sly) spoaye | 1eyy wap@ sy} 0) 477 ay} Jo sjesse | wiay) wolp anp aq Aew jeym Bunonpap dn Buipuim
ay} Aed o) - paydde aq Jsnw " siouped | paypow se Joy Aoueajosul MN ¥Z S | 8Y) O} 8NqUIUGD 0} djqel| a1e 477 8y} | Jeye siauped o) anp sjesse sniding wiy | Jo jJusAs ay)
2y} Jo suonnquiuod sy Buipniour ‘diysiouped 1$9|NI | JO SIBqWISIA "SIONPSIO 0) uoHNQUISIP | By} JO SaNIqe! pue Sigap ay} Jo WwawAhed | ur anquIuod
8y} jo sjesse a3y 108-Gl'S VdNHa | JO € UdS pue Al Yed B #L'S 'WVdT1-MN | 1o} Slqejiene ale 477 8y} Jo sjessy | ui paydde 9q o0} ase uuy sy} jo siessy | 03 Apiqer

Yd 8y} Jo £¢ pue g¢ °s

s1aujied s) o} sabueyo anains diysiauped anjossip 0} ao10u
pue Ajuyspul ise| Ajepguajod ued | Buinlb seuped Aue Aq 10 Jouped Aue diysisuped

uoiisod siyj poddns  pue ¥ s vd11-1n

dT11 @y} ‘enjess jo aunjeasn e Buleg

10 Asydnnjueq ‘yresp ay AQ panjossiqg

JO  |eAlNg

‘Allenpinipul s1auped ay Jo Jou pue
diysieuped auy jo Auadosd si diysisuped

‘Apadoud
ploy sisuped sy} Jou pue ‘dT17 Y1 1ey

vdjooz's

uawsalbe diysisuped ay)
Upm aoueploosoe Ul pue diysisuped ay)
Jo sasodind 8y} Jo} AjpAaisnjoxa paldde

e Aq paanboe Apadoid papinoid | si osiyp wouy yoldwy Ajoededs psjwiun pue pjay aq jsnw g ‘wiy oy} Jo Junodoe Ruedoud
asimislyjo  ssajun £02-G1'S  vdnua | ym Anus [ebal e sl 411 11's Vd11:iN Apadoid ayp spjoy 411 | uo Ing ssumo paureud 8y} Aq plRH diysiouped
d11 8 Jo Jsuped e Buisq jo uoseas Aq ‘dT11
ue si § a|iym diysisuped ay) Aq pawinsse "Joe snoijo} ay)
ale jey] ‘sSMISYI0 JO 1DBNUOD MO} Wl wiy Aq pasned Ajleuosiad | Jwwod o) 417 ayl sasned ABumoun|
Buisue saylaym diysiouped e o) aiqesbieys | ssoj Aue 1o )qap |euossad sqouped e 0) | ay y  ‘sjoe snoiuo} 1o} Ayjiqel
suonebiiqo 1o sjgop Joj djqel jou s 477 | Aidde jou saop Aujiger uo uonowysal siyl | jeuosiad  swnsse  Aew  Jsuped
UE Ul JaupEd : 9poD suoljeiodio) elulofe) ay) seouejswnoID [euondsoxs u|
-diyssouped
Jouped e se Bugoe | ayy jo (Aidde Ajewiou pnom Ayjgey (d11 24} 0} suonnquIUCd
os Jo Buieq jo uoseas Aq Aejos uonebijqo | |esanas pue juiof yoiym o) ssof Jo 1gap | sJeuped yoea Jo  uBp@E Ay}
UE Uyons 10} ‘esMISUI0 Jo Juawssasse | Aue o} ajqel Jou sI 417 dY) jo Jeuped | o)) Auigen pepwi Ajuo ng ‘Auigen
‘uonnqUUoD  ‘uopedyIUWBPUl  Jo  Aem ‘Allliqel| @y} sawnsse 417 9yl | [euosiad swnsse Jjou op slauped
Aq ‘Apossipul Jo Aposaip ‘o|qel Ajjeuosiad ‘M Aasiaf Japun
jou si Jauped vy “diysiauped ayj jo uoirebijqo ‘asIMIByjo vdourjos's
ay} Ajgjos SI ‘9SIMISY)O JO HO} ‘JoRIJUOD Ul ‘(siaquisw | Jo Joenuod ‘po} ul Buisue sayym
Buisue Jayaym ‘diysisuped Aujiger paywi e | sy jo jey) woly sjeledss Ajjeuosiad [eBa) | ‘diysieuped sy o}  s|qesbieys ‘diysisuped ay) jo
s1 diyssauped ayy ajiym paunou; diysisuped | ypwwm) ojeiodios Apoq e si diyssouped | jgep Aue Joy Aujgel  sawnsse | suonefigo pue sjqep | Joj ([eienas pue
e jo uogeBigo uy (0)90e-GL'S : vdnua qell papwy v (Z)L S vdTIIN | Amus ojesedss B se ‘71 eyl [ juof) Aqe jeuosied swnsse ssouped Augen
(.vd.) (16£ded) oy
diysisuped siodebuis syl Aq pausenoB
‘g0d yum pasajsibar aq o) Juswainbay
uopjesyienb JOV Siy} 3y} Jopun pajesodiodul
J0 JuswialEls B Buly uQ LODL-S1'S Vdnuad | Buieq Agq pawdoy, (2)1'S V41N uonesodioour Aq pawuo juswsaaibe diysisuped Aq pawio uoljewloy

a|qe ] eAnesedwo)) 471 NV 40 SIHUNLYIS

36



Annex B

suiewsals diysisuped Ayjige| psywi e se snjejs syl
‘uojeoyifenb jo juswsyels ayy ul payioads swiy Jo
alep aAloays sunny e Jo uoneosylenb Jo juswajels
aup jo Buy sy} jo Jaje| sy} Uo aAioays si diysisuned
Aungel psyw e se diysisuped e jo sniejs ayL (p)

‘uonesiienb
1o Juswajels ay) jo Buiy ay) uodn aandaye
aq o} jou si § Ji uoheoylenb jo jsLSlelS
ay) jo (uepso awn Jo 3)ep B aq |eys
Yolym) awi Jo 3jep SAOdYS iy oy (G)

pue ‘diysisuped Ayjiqel| paywi| e aq
0} sjose diysisuped ay) jey) uswsiels e ()

‘diysssuped sy} jo sisuped jo Jagqunu ay} (¢)

Leydeyd siuj Jo LLL-g| uoioas Aq paurejuiew
ag 0} palinbal ssaooid jo eoiales Joy Jusbe
pausisiBal 8y} jo Ssaippe pue sweu a8y}
pue aoujo palsisibal ay Jo ssalppe ay) (2)

‘diysseuped ay) Jo aweu sy} (L)

IUIBJUOD JSNW UoiedlIfenb Jo Juswialels
ay] ‘uonesyfenb jo juswajels e Buiy Aq diysisuped
| | e awodsq Aew dysiauped
e ‘(q) uopoasqns Aq pailinbal [eacidde sy} Joyy (9)

‘suoisiroud asoy) puswe o) Alessaosu
ajoa sy ‘diysisuped ay) 0} SNguUUOD 0} suonebiigo
siopisuod  Assaldxe ey wswsaibe diysisuned
e Jo ased sy} ul ‘ideoxe juswealbe diysieuned
oy} puswe 0} Alessadau 9J0A 8y} Aq panoidde
agq isnw diysisuped Ayjigen pajwil e SawWodsq

pue ‘uoljesodiodul
uo diysseuped Ayigel psjwil 8yl Jo sisqusw a8q O} ale
oym suosiad ayj Jo Yyoea Jo SSalppe pue aweu ay) aje)s (8)

‘aoIo palelsibal yey) Jo ssalppe ay) a3ess (p)

‘pUBODS Ul IO
SS[EeAA Ul ‘sejep pue puelBug ul pajenys eq o} si diysisuped

Aungel peywi sy jo solo paisisiBal ay) Joyleum Sjels (2)
‘diyssouned Ajiges pepwi sy} Jo sweu sy ajess (q)

‘(MOJ[e SeOUBISWNDIIO SB WO, B
yons 0} Jeau se Jo) Jessibal ayy Aq paroidde wloy e ul 29 (e)

— Jshw juawnoop uopeltodiooul sy (g)

"Uym payjdwod
usaq sey (e) ydeibered Aq pasodwi juswaiinbal ay} jey}
“uswiNoop uolelodiooul 8Uy) 0} aWeu SIy paqLosqns ouym
auoAue Jo diysieuped Ajjigel pajiwi] 8y} JO UOKELLIO} Sy} Ul
pabebua Joyoljos e Joyye Aq spew ‘ressibal ayy Aq panoidde
LWJO} B Ul JUswalels B palaAlep 08 Usaq aAeY Jsnw atsy} (o)

pue ‘wiy Aq panoidde
Jsuuew e u| pajespuayine Adod e 1o swnaop uonesodiooul
ay} Jeyye Jensibal sy} o) palenidp uaaq aaey jsnw asay) (q)

‘Juawnoop uolelodiooul Ue O} SSWeu
A3y} paguosgns aAey Jsnwl Jyoid O} MBIA B UJm ssauisng
jnyme| B uo BulALIeD o) pajernosse suosiad alow 10 om) (e)

37

diysieupred B UdIym UO SUOHIPUOD pUE suLs) sy (q) — payelodiosul aq o} diysisuped Ajiqel psjwi| e Jo4 (L)—g

‘uonoes siy) 0} Juensund diysssuped 10V SIY} Jepun pajesodiooul Buieq
Ayigel peywi e swooeq Aew diysieuped v (8) | Ag pswuoy si yoiym (siequisw sy jo ley) woy sjesedes Ayjeuossad

‘uopeayljenb jo Jusweleys “LOOL-GL s | e53] ym) ayeiodiod Apoq e si diysieuped Ayjigen paywl v (Z—'1 2INpa0.d uoieIodiooy|

(s1qeL aAneiedwo)) IHNATI0NUd NOILYEOLHOINI



Annex B

"Uyre} poob uj pajy sem Hodal
lenuue ay) Jo uoljesylienb uBiaio} Jo Juswalels ay)
‘uonedyijenb Jo juswales ay; jeyy papirocid pajers
Alsnosuous s1 uHodss [enuue ue o uopesyienb
ubla.oy Jo Juswales e ‘uonesiienb JO JUsWSle)s . ul
pajels sisuped Jo Jaquinu ay) Ji pajoaye Ajesianpe
aq jou |eys diysisuped Aypgel papwi  yons
Jo Jeuped e jo Aungen ey pue diysieuped Ayjigel|
pajwi| e se diysisuped e jo sniejs ay] diysisuned
Aungel] peywy yons jo Jsuped e se sjgel
s| uosied yons Jayeym Buuiwisiep jo ssodind
ay} Jo} ‘sanebiseAul JO SAJEASIUIWPE ‘eullLD
‘I Jeyieym  ‘Buipseocoid 1o yns  ‘uopoe  Aue
Ul 90USPIAS SE B|qISSIWpPE 8] Jou [leys uosiad yons
Jo uoisnjoul ay} ‘Hodal [enuue ue Jo uopesyienb
uBieJo} jo juswelels e ‘uoieoiiienb jo uswalels
e ul yuoy jes dysisuped Anjgen pay
sJauped Jo Jogquinu 8y} Ul papN|oUl §I UOS)

‘uone|jeoues
10 JUSWIpUSWE BU} Ul payIoads awi) IO Sjep SAI8aYS
aINJN} B UO JO pajy S| J UdYm aAI0aY9 SI uoiiesylenb
JO JUSWIBJE)S B JO LoHe||82UeD IO Juswpuswe uy (B)

-diysssuped Ayjigel| psywi e se diysiauped
ay} jo uoneoyienb sy} o} juspadsaid suORPUCD
e paysnpes sey diysiouped e Jjeyy saysigelss
uoieoyenb o juswalels e jo Buy syl @)

(o) uonpesgns
Japun uoneoyifenb o Juswalels sy} ul paueod
aq o} painbai uopewlojul sy} ul sabueyo Jole|
Jo sioua Ag pejosye jou s| siauped sy jo Ajjiqe)
ay) pue diysisuped Ajjiger psuwi e se diysisuned
e jo snjels syl ‘seydeyogns siy) Jo sjuswalinbal
ay) ymm aouendwod [eueisgqns usag sey ausy)
1 diysseuped Ayjiqel| psywi| e si diysieuped v ()

-J9ideyo siy} jo
€001-G| uolpes O] Em:m._sg PayoAal 1o ._mugw_._o Siyl
0 (P)S0L-G| uoies 0} juensind pejeoued s| J [jun

‘diysssupred aup ul sabuelo jo ssajpJebal ‘aAoays

‘Juswinoop uonesodiodul sy ul payioads sweu ay) Ag pajelodiodu si
dyssauped Ayjigell pajiwi| uj Jey) PUE Yim pa)jidwod aJe g uoioss
Jo sjuswalinbal sy} Jey} SdoUBPIAS SAISNDUOD S| S1edIHaD ayl ()

‘[ess [0 siy Aq pajesnusyine
aq Jo JensiBal ayy Aq poubis aq Jeyie |leys oyeouwusd ayl (g)

“Yim paljdwoo
usaq sey uonoasqgns jeys jo (e) ydesBeled Aq pasodw juswasinbal
U} Jey} sdusSpIAe JUBIDINS se g uonoas Jo (L) uondesqans jo (9)
yde.iBeled Japun paiaalsp juswaies ayj idaocoe Aew JessiBal sy (g)

‘Juswinoop
uoiesodiooul sy} Ul paywads sweu ayy Aq palesodiooul
sI diysieuped Ajjigel] payiwi sy} ey} ajesyeo e aAlb (q)

pue ‘Adoo Jo juswnoop uonelodiooul sy Jeysibal (e)

— |leys &y ‘yym paiidwod usaq jou sey
uopoasqns jey) Jo (e) ydesBered Ag pasodw juswslinbsal sy} ssajun
‘pue wiy 0} passalap Adoo 1o uswnsop uonelodiodul sy uelsl |[eys
Jensibal ay) ‘U paldwod ussqg aAey Z uonoss Jo (L) uonoasqgns
Jo (9) pue (q) sydesbesed Aq pasodw| sjuswalinbal ay) UsUpA (L)—¢

"90USYO UB SHWIWOD Y
‘anJ) aq 0} aAsleq Jou saop (q)

10 ‘as|e} aq 0) smouy (e)
—a8y
yolym (9)(1) uonossgns Japun juswalels asfe) e sayew uosiad e § (g)

"Jaquiaw pajyeubisep e
sl diysisuped Ayigel| paywi| 8y} Jo Joquisw e si Sj o swl
wou oym uosiad Aians jey) alels 1o siaquaw pajeubisep
aq o} ale suosied osoyl jo yolym Ayoads Jsyye (y)

38



Annex B

".d T, Uoneubisap
ay} Jo 'd™™, uonelrsiqae suy ‘diysiauped
Aungert  peywry, spiom 8y}  eweu
S)l JO SI8)i8| IO SPJOM ISE| U} SE UIBJUOD |leys
diysieuped Ayjigel pepwi| e jo sweu ay] (9)

diysssujsed jo oweN ‘goL-S} S

“wd T, 40 ,dII, uonelnauqqe ey} (q)
Jo ‘ diysseuped Ayjiqe papwi, ucissaidxa sy (e)
— uim pus jsnw diysieuped Ayjigel| paywi e jo sweu syl (L} —2

Snjejs 8jROIPUI O] BWEBN

39



Annex C

‘Alrenpiaipul sisuped
3y} Jo jou pue diysisuped sy} jo Auadosd si
diysisuped e Aq paainboe Auadoud ‘uswasibe
diysisuped e ul pue a0usisixs diysisuped
Jo Juswajels e ul papiroid 8SMIBYIO SSajUN

-RAadoad diysisuped "¢0z-S1 'S

‘sweslbe
diysieuped e ul pue aousisixa diysisuped
Jo Juswole)s e Ul papiroid SSMIBYIO SSOjUN
slauped s) woly jounsip AU ue sI Yolym
Amus |ebs| sjeledas e s| diysieuped v (e)

“fanuo se diysisuped "LOZ-S) 'S

9|qe| aAljetjedwod) ALILNI TVO3T A1VHVdIS

‘Ayoedeo pajwiun sey diysieuped Ayger| peywy v ()

‘sjelodion

Apog B yons o} ale diysiouped Ayqer pajwil B 0} sSdUSISRL

{(saainbau asimIaY0 XSIUOD By} Jo Auesuod ayj 0}
apew s| uoisiaoid auaym jdaoxs) Juswioeus Jayjo Aue ui (q)

pue ‘(,diysisuped Ayjigen paywi| essisno, sselyd
sy} Ul Jdeoxa) vy siyy Jo suoisircid Bumojioy sy} ul (e)

— pue {0y sIy} Jepun pajelodiosul Bulag
Ag pauwuo} sI Yolym (slequiaw sy jo ey} wol ajesedas Ajjeuosied
[ebs| ywm) sjesodioo Apoq e si diysseuped Ayige psywy v (2)

‘diysJeupred Ayjiqer| paywi|
B se umouy aq o} Ajjus [eba) Jo wuoy mau B 8q [eys a1yl (Lr—1

Ayue [eba| sjeledsag

40



AnnexD

(2661 ‘U] 'SUOS B ASIIA ULOT "HIOA MBN) UOHJEXEL PUE ‘UofEISdO ‘UONeWoS — SdIysiaulied ANIIGENT PSIWIT ‘POOM 86S |,

"ocSIOSSE S} pavoxa pinom sanligel|
E_ Jo ‘sygep sy Aed o} s|ge aq jou pjnom 477 8uk
uopnquisip 8y} o} eye Bunib Jaye y uonguisip e
ayew jou Aew 477 Uy 'sisjsuel; Jusnpney) jsurebe
uoiosjoid swos siayo (Fe61L Jo0 Y diysisuped
wioyun) 9po) suojelodion eluloyed 8yl

“Jadoud syuiyy pnoo ay) se syesse s diysiauped
Aupcen psyw ayi o} (Aue ) uonnquIUcD yoNs xew O} sgel aq
0} s1 uos.ad Jey jey) ssepsp Aew ‘Joyepinby sy jo uonedidde ayy uo
‘UNoo sy} uosiad Aue 0} Uofe|al Ul Joays sey Uoioas sIU} S1sUpA (§)

"apeLl Sem [eMeIpYIM Jey} uaym uolje|dwisiuod
u Jo [emespyim  Jeyr ymm  A|snosuesodwsijuod
siequew  Aue Aq epew (Aue ) s|emelpypm
Jayio [le yim Jepebo) usxe) [emelpuyim Jey) Aq psisidap
usaq pey diysieuped Ayige psywiy 3y jJo sjesse
ay) Joye sigep sy Aed o) s|geun os swosaq pinom (1)

10 ‘gZ| uonoass Jo Buluesw ay} uiyim sigep
sy Aed 0} s|geun [emelpypm a8y} Jo awn sy} e sem (1)

— diysssupred Aypiger psjiw sy} Jey) Buinsiiaq 1oy punoib
o|qeuoseal pey JO Mauy 3y [emeIpYIM 3y} JO awi} ay) Je jey)
HNCO B Jo uondE)sHES BUE 0} Jojepinbi| syl Aq panoid si i (a)

pue
‘Aadoud Jo jemelpyim Jayjo Aue Jo diysiauped Ayjigel papwi|
ay} 0} ueo| e uo jsalaul jo awAhed Jo jo uswAiedals ‘Alees
‘syjoid Jo aleys e Jo wuo} ay} ul Jayeym ‘diysiauped Aujiger|
peywil 8y} jo Apedoud meipyum oym diysseuped Ayjige) papwl|
ay} jJo Jequiaw e sem ay ‘dn Buipum 8y} JO JUSWSIUSWIWOD
ayy ymw Bupus siesk omy Jo pousd ol uywm ()

— Jl uosled e o0} uonejel ul salidde uonoasqns sy ()
‘uosJad Jey} o} uofjelal u| sajidde uonoss siy} Jo (g) uonoasgns
jey) sieadde 3 ‘diysseuped Ayjigen pspw Jeyy jo dn Bupum sy
10 98Un02 3y} Ul ‘aleuym diysisuped Ayjigel| pauwi| B JO Jaquisuwl e usaq

sey Jo S| oym uosiad e 0} uonees Ul ey sey uonoes siyl (1)

S[EMEIPYIM JO Jusunsnipy YpiZ

suoisiaoud ppoegme|d,

(s1qeL sAnesedwo)) SNOISIAOYHC AMIVEMVY 1D,

41



Annex D

"1 g UoIoas 0} eoipnlald oYM si UOKORS SIYL (6)
IS MOPRYS B S8pNnoul  Joquisiu,, Uoloss sius uj (g)

-dn Buipum ay) jo sasusdxe ayj pue ssijjige)
JBYJ0 pue sjgep s) Jo Juswded ay) Joj JUSLIYNSU| ate sjesse S}
usym aw e je uonepinbil ojul sao0b ) i uonepinbi| JUBAjosul Ojul saob
diysiouped Appqel papw e uoposs siyy jo sasodind sy} Jo4 (2)

‘sSey Jaquiaw
yeus jeyy aousuadxa pue (s ‘eBpamouny |eseushb ey} (q)

pue ‘diysseuped Ayjiqer pajiw|
8y} 0} uonejal Ul Jequisw Jey} Ag N0 psLUED 8le SB SUOOUN)
swes ay) o Buifued uosiad e jo psjoadxs aq A|qeuoses.
Aew jey} aousuadxe pue |js ‘ebBpsepouy [essusb sy (€)

1yloq Buiney uosied jusbijip Ajqeuosesl
e Aq payoeal IO ‘paUESOSE ‘UMOUY 8g PINOM UDIYm 3SOU) aJe yoeal
0} JyBno sy yoIym SUOISN|OUOD BY} PUE UMEUSISE Jo Mouy O} JyBno
Jaquisw B yoiym sioey sy (G) uonoasgns jo sesodind ayy Jo4 (g)

‘uoijepinbi| JuaAjosul ol Buiob pioae pinom
diysssuped Ayjigen paywi ayy jeys padsoid sigeucses) ou sem aisy)
(Z) uoioesgns Ul 0} pauajal [EMEIPUYIM UoBS JOUE Jely) papn|oucd
aAey 0} WbBno 1o mewy uoslied Jey} sssjun uoslad Aue 0} joadsel
UM UOI08S SIY} Japun uopelejosp B ayew jou |leys unod syl (g)

‘uoIOasyNS Jey} Ul 0} pausjal s1eak om] Jo pouad sy} ulyum uosiad
ey Aq spew (Z) uopoesSONS Ul O} PaUSRI S[EMEIPUIM 3y} (e Jo
S8N[eA IO SJUNOWE ay} Jo ajebalbbe sy} Spasoxa Uyoium JO JUNOWE 8u)
uosiad Aue 0) uopeal ul uocneleRsp e axew Jou [[eys unod syl ()

42



Annex E

diysseuped ayy
JO UoN|OSSIP By} 8U0jaq SJileye Jo ssauIshq
diysusupied ay) jo jonpuco auy ul diysisuped
ay} ym Bupsdwoo wol ueyas o) (g)

pue ‘diysiauped ay) o}
asJanpe jsalajul ue Buirey Aped e jo jeyaq
uo Jo se sileye Jo ssauisnq diysieuped ayy
10 dn Buipum Jo Pnpuod sy Ul diysteuped
ayp ywm Bujesp woy ueyss o (g)

‘Ayunpoddo diysisuped e jo uoneudoidde
sy} Buipnpoul ‘Ausdoad diysisuped
40 Jsuped sy} AQ 8sh B WO PaALISp JO Sieye
Jo ssauisnq diysisuped ayj jo dn Buipum
Jo pnpuod sy} ul Jeuped ayy Aq panuep
youaq Jo oid ‘Auedoid Aue ) o} asisni}
se pjoy pue diysieuned ay} 0} Junoaoe 0} (L)

:Bumoli0) 8y} 0} papw S| siauped Jsyjo sy
pue diysisuped sy 0} Ajjelo| jo Ainp sJauped v (g)

(9) pue ()
SUOIIOasgNs Ul LYo} 1es aled jo Anp sy pue Ajelo)
jo Anp sy} ause sieuped Jeylo sy} pue diysieuped
8y} 0} samo Jauped e sapnp Aepnpy Auo syl (e)

'JoNpuod
|elauad  “vov-Si

sJouped Jo spiepuels

" Slaquiaw 8y} Jo Jed awos JO sisaIsiul 8u) O}
feipnfeud Aurejun, S| USIUM JSUUBW B Ul PaIONpUOD Ueaq SABY Siieye
s Aueduwos sy yey} punolb sy Uo jeljel Jo} Junco o} A|dde o} Auedwoo
€ JO Jaquiew € smo|e Gga| PV seluedwod N 8uj Jo aGy Uooes

"sdT1 o1 (psyIpow

s | se) 1oy sauedwon N Byl Jo g6y uonodss Aidde suonenbay yn

"ssauisng Jeu Ul
wiy Aq spew syjoud e wuy ey 0} Jeno Aed
pue Joj JUNOJJE ISNW 8y ‘Wil 8y} Jo ey}
yim Bunadwos pue se ainjeu swes sy}
10 ssauisng Aue uo ssLIed ‘sisuped Jayjo
8y} JO JUasUOD 8y} INoyim ‘Jeuped e | og

way
ym ajadwod o3 jou Jauped jo fng

“Jauped paseasep ay} Jo
seAnejuasaldas ay) Aq Jo Jsuped Buiniains
Aue Aq Jaype ‘dn punom Ajpje|dwod uassq
aAeyY joaual slleye ay} aiojeq pue ‘seuped
B JO Uyesp ay} Aq paajossip ussq sey
diysisuped e Jsye usxeuspun suoioesuel)
o} ose seldde uopoes syl (2)

"UOIIBUUOD ssauIsnq Jo sweu ‘Ausdoid
diysisuped ayy jo wiy Aq esn Aue wol
Jo ‘diysssuped sy Buiuisduod uonoesuel}
Aue woyy sisuped Jayjo ay} Jo JUSSUCD aU)}
noyum wiy Agq paAusp Jyauaq Aue Joj iy
8y} 03 Junoooe jsnw Jauped Aiaag (|)-- '62

sjyoud
oyeaud Joj ssouped jo Liiqeunosdy

‘sdiysseuped
[euonipe)} Jo siauped uo sspnp Aleonply
ssodwi (L6 dep) py diysisuped
alodebulg sy} Jo Qf pue 6z SUOIDIS

saynp Aseronpiy

(s1qeL sAanesedwo)) s3ILNA ANMVIONAIL

43



Annex E

Jauped e aJam uosiad ay)
4 se Jsuped Buinians ise| sy} Jo aanejuasaidal eBa)
10 [euosiad sy} se suiepye Jo sssuisng diysieuped
ay} dn Buipum uosiad e 0} saidde uonoss syl (6)

"Joupied e jou s| oym uosiad e se ojaiay) joadsal
U suonebijgo pue sybu swes a3y} sey ‘me|
a|geoldde Jayyo 0} elgns ‘pue diysisuped ay) ‘Yym
$S3UIShq JBYJ0 Joesuel) pue 1o} [elaje|oo apinoid ‘Jjo
suofeBijqo oyioads alow Jo | awnsse 10 auelend
‘104 Jesiopua JO Jojuelenf ‘Ajains B se joe ‘woun
Asuow mouoq ‘o) Asuow pus| Aew Jauped vy ()

"JsaJsjul UMmo s Jauped au} sisyuny
1onpuoo sJsuped syl asnedaq Ajojos juswesibe
diysisuped sy} Jepun Jo Jusideyo sIy} Jepun
uoiebiiqo Jo AInp e 9)e[oIA Jou seop Jeuled vy (8)

‘Buleap Jiey pue yyey poob
Jo uonebijgo ayy ym Apusisisuco sjybu Aue asioloxa
pue jswsalbe diysisuped ayy Jspun o lsydeyo
siy} Jepun siouped Jsyo ayy pue diysieuped
ayy o} sapnp oy sbueyosip |leys Jouped vy (p)

"Me]| JO uole|oIA Bumouy|
e JO ‘]oNpUodSiW  [eUOHUSIUl ‘JONPUOD  SSSPoaI
10 uebybasu Ajssolb6 ul Buibebus woy Buuelsl
O} paywl sI sieye 1o sssuisng diysisuped sy

40 dn Buipum pue npuod 8y} ul sisuped Jsyjo ayk
pue diysisuped auyy 0} ased jo Anp sJsuped vy (0)

44



Annex F

Limited Liability Partnerships Act 2000

2000 Chapter 12
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Limited Liability Partnerships Act 2000

2000 Chapter 12 — continued

An Act to make provision for limited liability partnerships.
[20th July 2000]

BE IT ENACTED by the Queen's most Excellent Majesty, by and

with the advice and consent of the Lords Spiritual and Temporal, and
Commons, in this present Parliament assembled, and by the authority
of the same, as follows:-

Introductory
Limited liability 1. - (1) There shall be a new form of legal entity to be known as a
partnerships. limited liability partnership.

(2) A limited liability partnership is a body corporate (with legal
personality separate from that of its members) which is formed by
being incorporated under this Act; and-

(a) in the following provisions of this Act (except in the phrase
"oversea limited liability partnership"), and

(b) in any other enactment (except where provision is made to the
contrary or the context otherwise requires),

references to a limited liability partnership are to such a body
corporate.

(3) A limited liability partnership has unlimited capacity.

(4) The members of a limited liability partnership have such liability to
contribute to its assets in the event of its being wound up as is provided
for by virtue of this Act.

(5) Accordingly, except as far as otherwise provided by this Act or any
other enactment, the law relating to partnerships does not apply to a
limited liability partnership.

(6) The Schedule (which makes provision about the names and
registered offices of limited liability partnerships) has effect.

Incorporation
Incorporation document etc. 2. - (1) For a limited liability partnership to be incorporated-
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(a) two or more persons associated for carrying on a lawful
business with a view to profit must have subscribed their names to
an incorporation document,

(b) there must have been delivered to the registrar either the

incorporation document or a copy authenticated in a manner
approved by him, and

(c) there must have been so delivered a statement in a form
approved by the registrar, made by either a solicitor engaged in the
formation of the limited liability partnership or anyone who
subscribed his name to the incorporation document, that the
requirement imposed by paragraph (a) has been complied with.

(2) The incorporation document must-

(a) be in a form approved by the registrar (or as near to such a form
as circumstances allow),

(b) state the name of the limited liability partnership,

(c) state whether the registered office of the limited liability
partnership is to be situated in England and Wales, in Wales or in
Scotland,

(d) state the address of that registered office,

(e) state the name and address of each of the persons who are to be
members of the limited liability partnership on incorporation, and

(f) either specify which of those persons are to be designated
members or state that every person who from time to time is a
member of the limited liability partnership is a designated member.

(3) If a person makes a false statement under subsection (1)(c) which
he-

(a) knows to be false, or
(b) does not believe to be true,
he commits an offence.
(4) A person guilty of an offence under subsection (3) is liable-

(a) on summary conviction, to imprisonment for a period not
exceeding six months or a fine not exceeding the statutory
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maximum, or to both, or

(b) on conviction on indictment, to imprisonment for a period not
exceeding two years or a fine, or to both.

Incorporation by registration. 3. - (1) When the requirements imposed by paragraphs (b) and (c) of
subsection (1) of section 2 have been complied with, the registrar shall
retain the incorporation document or copy delivered to him and, unless
the requirement imposed by paragraph (a) of that subsection has not
been complied with, he shall-

(a) register the incorporation document or copy, and

(b) give a certificate that the limited liability partnership is
incorporated by the name specified in the incorporation document.

(2) The registrar may accept the statement delivered under paragraph
(c) of subsection (1) of section 2 as sufficient evidence that the
requirement imposed by paragraph (a) of that subsection has been
complied with.

(3) The certificate shall either be signed by the registrar or be
authenticated by his official seal.

(4) The certificate is conclusive evidence that the requirements of
section 2 are complied with and that the limited liability partnership is
incorporated by the name specified in the incorporation document.

Membership

Members. 4. - (1) On the incorporation of a limited liability partnership its
members are the persons who subscribed their names to the
incorporation document (other than any who have died or been
dissolved).

(2) Any other person may become a member of a limited liability
partnership by and in accordance with an agreement with the existing
members.

(3) A person may cease to be a member of a limited liability
partnership (as well as by death or dissolution) in accordance with an
agreement with the other members or, in the absence of agreement
with the other members as to cessation of membership, by giving
reasonable notice to the other members.

(4) A member of a limited liability partnership shall not be regarded

for any purpose as employed by the limited liability partnership unless,
if he and the other members were partners in a partnership, he would
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be regarded for that purpose as employed by the partnership.

Relationship of members etc. 5. - (1) Except as far as otherwise provided by this Act or any other
enactment, the mutual rights and duties of the members of a limited
liability partnership, and the mutual rights and duties of a limited
liability partnership and its members, shall be governed-

(a) by agreement between the members, or between the limited
liability partnership and its members, or

(b) in the absence of agreement as to any matter, by any provision
made in relation to that matter by regulations under section 15(c).

(2) An agreement made before the incorporation of a limited liability
partnership between the persons who subscribe their names to the
incorporation document may impose obligations on the limited liability
partnership (to take effect at any time after its incorporation).

Members as agents. 6. - (1) Every member of a limited liability partnership is the agent of
the limited liability partnership.

(2) But a limited liability partnership is not bound by anything done by
a member in dealing with a person if-

(a) the member in fact has no authority to act for the limited
liability partnership by doing that thing, and

(b) the person knows that he has no authority or does not know or
believe him to be a member of the limited liability partnership.

(3) Where a person has ceased to be a member of a limited liability
partnership, the former member is to be regarded (in relation to any
person dealing with the limited liability partnership) as still being a
member of the limited liability partnership unless-

(a) the person has notice that the former member has ceased to be a
member of the limited liability partnership, or

(b) notice that the former member has ceased to be a member of
the limited liability partnership has been delivered to the registrar.

(4) Where a member of a limited liability partnership is liable to any
person (other than another member of the limited liability partnership)
as a result of a wrongful act or omission of his in the course of the
business of the limited liability partnership or with its authority, the
limited liability partnership is liable to the same extent as the member.
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7. - (1) This section applies where a member of a limited liability
partnership has either ceased to be a member or-
(a) has died,

(b) has become bankrupt or had his estate sequestrated or has been
wound up,

(c) has granted a trust deed for the benefit of his creditors, or

(d) has assigned the whole or any part of his share in the limited
liability partnership (absolutely or by way of charge or security).

(2) In such an event the former member or-
(a) his personal representative,
(b) his trustee in bankruptcy or permanent or interim trustee
(within the meaning of the Bankruptcy (Scotland) Act 1985) or
liquidator,

(c) his trustee under the trust deed for the benefit of his creditors,
or

(d) his assignee,

may not interfere in the management or administration of any business
or affairs of the limited liability partnership.

(3) But subsection (2) does not affect any right to receive an amount
from the limited liability partnership in that event.

8. - (1) If the incorporation document specifies who are to be
designated members-

(a) they are designated members on incorporation, and

(b) any member may become a designated member by and in
accordance with an agreement with the other members,

and a member may cease to be a designated member in accordance
with an agreement with the other members.

(2) But if there would otherwise be no designated members, or only
one, every member is a designated member.

(3) If the incorporation document states that every person who from
time to time is a member of the limited liability partnership is a
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designated member, every member is a designated member.

(4) A limited liability partnership may at any time deliver to the
registrar-

(a) notice that specified members are to be designated members, or

(b) notice that every person who from time to time is a member of
the limited liability partnership is a designated member,

and, once it is delivered, subsection (1) (apart from paragraph (a)) and
subsection (2), or subsection (3), shall have effect as if that were stated
in the incorporation document.

(5) A notice delivered under subsection (4)-
(a) shall be in a form approved by the registrar, and

(b) shall be signed by a designated member of the limited liability
partnership or authenticated in a manner approved by the registrar.

(6) A person ceases to be a designated member if he ceases to be a
member.

Registration of membership 9. - (1) A limited liability partnership must ensure that-

changes.
(a) where a person becomes or ceases to be a member or
designated member, notice is delivered to the registrar within
fourteen days, and

(b) where there is any change in the name or address of a member,
notice is delivered to the registrar within 28 days.

(2) Where all the members from time to time of a limited liability
partnership are designated members, subsection (1)(a) does not require
notice that a person has become or ceased to be a designated member
as well as a member.

(3) A notice delivered under subsection (1)-

(a) shall be in a form approved by the registrar, and

(b) shall be signed by a designated member of the limited liability
partnership or authenticated in a manner approved by the registrar,

and, if it relates to a person becoming a member or designated

member, shall contain a statement that he consents to becoming a
member or designated member signed by him or authenticated in a
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manner approved by the registrar.

(4) If a limited liability partnership fails to comply with subsection (1),
the partnership and every designated member commits an offence.

(5) But it is a defence for a designated member charged with an
offence under subsection (4) to prove that he took all reasonable steps
for securing that subsection (1) was complied with.

(6) A person guilty of an offence under subsection (4) is liable on
summary conviction to a fine not exceeding level 5 on the standard
scale.

Taxation
Income tax and chargeable 10. - (1) In the Income and Corporation Taxes Act 1988, after section
gains. 118 insert-

"Limited liability partnerships
Treatment 118ZA. For the purposes of the Tax Acts, a trade,
of limited profession or business carried on by a limited liability
liability partnership with a view to profit shall be treated as
partnerships carried on in partnership by its members (and not by the
. limited liability partnership as such); and, accordingly,
the property of the limited liability partnership shall be
treated for those purposes as partnership property.

Restriction 118ZB. Sections 117 and 118 have effect in relation to a

onrelief.  member of a limited liability partnership as in relation to
a limited partner, but subject to sections 118ZC and
118ZD.

Member's 118ZC. - (1) Subsection (3) of section 117 does not have
contribution effect in relation to a member of a limited liability
to trade. partnership.
(2) But, for the purposes of that section and section 118,
such a member's contribution to a trade at any time ("the
relevant time") is the greater of-

(a) the amount subscribed by him, and

(b) the amount of his liability on a winding up.
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(3) The amount subscribed by a member of a limited
liability partnership is the amount which he has
contributed to the limited liability partnership as capital,
less so much of that amount (if any) as-

(a) he has previously, directly or indirectly, drawn out
or received back,

(b) he so draws out or receives back during the period
of five years beginning with the relevant time,

(c) he is or may be entitled so to draw out or receive
back at any time when he is a member of the limited
liability partnership, or

(d) he is or may be entitled to require another person
to reimburse to him.

(4) The amount of the liability of a member of a limited
liability partnership on a winding up is the amount which-

(a2) he is liable to contribute to the assets of the
limited liability partnership in the event of its being
wound up, and

(b) he remains liable so to contribute for the period of
at least five years beginning with the relevant time (or
until it is wound up, if that happens before the end of
that period).

118ZD. - (1) Where amounts relating to a trade carried on
by a member of a limited liability partnership are, in any
one or more chargeable periods, prevented from being
given or allowed by section 117 or 118 as it applies
otherwise than by virtue of this section (his "total
unrelieved loss"), subsection (2) applies in each
subsequent chargeable period in which-

(a) he carries on the trade as a member of the limited
liability partnership, and

(b) any of his total unrelieved loss remains
outstanding.

(2) Sections 380, 381, 393A(1) and 403 (and sections 117

and 118 as they apply in relation to those sections) shall
have effect in the subsequent chargeable period as if-
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(a) any loss sustained or incurred by the member in
the trade in that chargeable period were increased by
an amount equal to so much of his total unrelieved
loss as remains outstanding in that period, or

(b) (if no loss is so sustained or incurred) a loss of
that amount were so sustained or incurred.

(3) To ascertain whether any (and, if so, how much) of a
member's total unrelieved loss remains outstanding in the
subsequent chargeable period, deduct from the amount of
his total unrelieved loss the aggregate of-

(a) any relief given under any provision of the Tax
Acts (otherwise than as a result of subsection (2)) in
respect of his total unrelieved loss in that or any
previous chargeable period, and

(b) any amount given or allowed in respect of his
total unrelieved loss as a result of subsection (2) in
any previous chargeable period (or which would have
been so given or allowed had a claim been made)."

(2) In section 362(2)(a) of that Act (loan to buy into partnership), after
"partner” insert "in a limited partnership registered under the Limited
Partnerships Act 1907".

(3) In the Taxation of Chargeable Gains Act 1992, after section 59
insert-

"Limited S59A. - (1) Where a limited liability partnership carries on a

liability  trade or business with a view to profit-

partner-

ships.
(a) assets held by the limited liability partnership shall
be treated for the purposes of tax in respect of
chargeable gains as held by its members as partners, and

(b) any dealings by the limited liability partnership shall
be treated for those purposes as dealings by its members
in partnership (and not by the limited liability
partnership as such),

and tax in respect of chargeable gains accruing to the
members of the limited liability partnership on the disposal
of any of its assets shall be assessed and charged on them
separately.
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(2) Where subsection (1) ceases to apply in relation to a
limited liability partnership with the effect that tax is
assessed and charged-

(a) on the limited liability partnership (as a company) in
respect of chargeable gains accruing on the disposal of
any of its assets, and

(b) on the members in respect of chargeable gains
accruing on the disposal of any of their capital interests
in the limited liability partnership,

it shall be assessed and charged on the limited liability
partnership as if subsection (1) had never applied in relation
toit.

(3) Neither the commencement of the application of
subsection (1) nor the cessation of its application in relation
to a limited liability partnership is to be taken as giving rise
to the disposal of any assets by it or any of its members."

(4) After section 156 of that Act insert-

"Cessation of  156A. - (1) Where, immediately before the time of

trade by limited cegsation of trade, a member of a limited liability

liability partnership holds an asset, or an interest in an asset,

partnership.  ,oquired by him for a consideration treated as reduced
under section 152 or 153, he shall be treated as if a
chargeable gain equal to the amount of the reduction
accrued to him immediately before that time.

(2) Where, as a result of section 154(2), a chargeable
gain on the disposal of an asset, or an interest in an
asset, by a member of a limited liability partnership has
not accrued before the time of cessation of trade, the
member shall be treated as if the chargeable gain
accrued immediately before that time.

(3) In this section "the time of cessation of trade”, in
relation to a limited liability partnership, means the
time when section 59A(1) ceases to apply in relation to
the limited liability partnership.”

11. In the Inheritance Tax Act 1984, after section 267 insert-
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"Limited 267A. For the purposes of this Act and any other enactments

liability relating to inheritance tax-

partner-

ships. (a) property to which a limited liability partnership is
entitled, or which it occupies or uses, shall be treated as
property to which its members are entitled, or which they
occupy or use, as partners,

(b) any business carried on by a limited liability
partnership shall be treated as carried on in partnership
by its members,

(c) incorporation, change in membership or dissolution
of a limited liability partnership shall be treated as
formation, alteration or dissolution of a partnership, and

(d) any transfer of value made by or to a limited liability
partnership shall be treated as made by or to its members
in partnership (and not by or to the limited liability
partnership as such)."

Stamp duty. 12. - (1) Stamp duty shall not be chargeable on an instrument by which
property is conveyed or transferred by a person to a limited liability
partnership in connection with its incorporation within the period of
one year
beginning with the date of incorporation if the following two
conditions are satisfied.

(2) The first condition is that at the relevant time the person-

(a) is a partner in a partnership comprised of all the persons who
are or are to be members of the limited liability partnership (and
no-one else), or

(b) holds the property conveyed or transferred as nominee or bare
trustee for one or more of the partners in such a partnership.

(3) The second condition is that-

(a) the proportions of the property conveyed or transferred to
which the persons mentioned in subsection (2)(a) are entitled
immediately after the conveyance or transfer are the same as those
to which they were entitled at the relevant time, or

(b) none of the differences in those proportions has arisen as part

of a scheme or arrangement of which the main purpose, or one of
the main purposes, is avoidance of liability to any duty or tax.
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(4) For the purposes of subsection (2) a person holds property as bare
trustee for a partner if the partner has the exclusive right (subject only
to satisfying any outstanding charge, lien or other right of the trustee to
resort to the property for payment of duty, taxes, costs or other
outgoings) to direct how the property shall be dealt with.

(5) In this section "the relevant time" means-
(a) if the person who conveyed or transferred the property to the
limited liability partnership acquired the property after its
incorporation, immediately after he acquired the property, and

(b) in any other case, immediately before its incorporation.

(6) An instrument in respect of which stamp duty is not chargeable by
virtue of subsection (1) shall not be taken to be duly stamped unless-

(a) it has, in accordance with section 12 of the Stamp Act 1891,
been stamped with a particular stamp denoting that it is not
chargeable with any duty or that it is duly stamped, or

(b) it is stamped with the duty to which it would be liable apart
from that subsection.

Class 4 national insurance 13. In section 15 of the Social Security Contributions and Benefits Act

contributions. 1992 and section 15 of the Social Security Contributions and Benefits
(Northemn Ireland) Act 1992 (Class 4 contributions), after subsection
(3) insert-

"(3A) Where income tax is (or would be) charged on a member of a
limited liability partnership in respect of profits or gains arising from
the carrying on of a trade or profession by the limited liability
partnership, Class 4 contributions shall be payable by him if they
would be payable were the trade or profession carried on in
partnership by the members."

Regulations

Insolvency and winding up. 14. - (1) Regulations shall make provision about the insolvency and
winding up of limited liability partnerships by applying or
incorporating, with such modifications as appear appropriate, Parts I to
IV, VI and VII of the Insolvency Act 1986.
(2) Regulations may make other provision about the insolvency and
winding up of limited liability partnerships, and provision about the
insolvency and winding up of oversea limited liability partnerships, by-

(a) applying or incorporating, with such modifications as appear
appropriate, any law relating to the insolvency or winding up of
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companies or other corporations which would not otherwise have
effect in relation to them, or

(b) providing for any law relating to the insolvency or winding up
of companies or other corporations which would otherwise have
effect in relation to them not to apply to them or to apply to them
with such modifications as appear appropriate.

(3) In this Act "oversea limited liability partnership” means a body
incorporated or otherwise established outside Great Britain and having
such connection with Great Britain, and such other features, as
regulations may prescribe.

Application of company law 15. Regulations may make provision about limited liability
etc. partnerships and oversea limited liability partnerships (not being
provision about insolvency or winding up) by-

(a) applying or incorporating, with such modifications as appear
appropriate, any law relating to companies or other corporations
which would not otherwise have effect in relation to them,

(b) providing for any law relating to companies or other
corporations which would otherwise have effect in relation to them
not to apply to them or to apply to them with such modifications as
appear appropriate, or

(c) applying or incorporating, with such modifications as appear
appropriate, any law relating to partnerships.

Consequential amendments. 16. - (1) Regulations may make in any enactment such amendments or
repeals as appear appropriate in consequence of this Act or regulations

made under it.

(2) The regulations may, in particular, make amendments and repeals
affecting companies or other corporations or partnerships.

General. 17. - (1) In this Act "regulations” means regulations made by the
Secretary of State by statutory instrument.

(2) Regulations under this Act may in particular-

(a) make provision for dealing with non-compliance with any of
the regulations (including the creation of criminal offences),

(b) impose fees (which shall be paid into the Consolidated Fund),
and

(c) provide for the exercise of functions by persons prescribed by
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the regulations.
(3) Regulations under this Act may-

(a) contain any appropriate consequential, incidental,
supplementary or transitional provisions or savings, and

(b) make different provision for different purposes.

(4) No regulations to which this subsection applies shall be made
unless a draft of the statutory instrument containing the regulations
(whether or not together with other provisions) has been laid before,
and approved by a resolution of, each House of Parliament.

(5) Subsection (4) applies to-

(a) regulations under section 14(2) not consisting entirely of the
application or incorporation (with or without modifications) of
provisions contained in or made under the Insolvency Act 1986,

(b) regulations under section 15 not consisting entirely of the
application or incorporation (with or without modifications) of
provisions contained in or made under Part I, Chapter VIII of Part
V, Part VII, Parts XI to XIII, Parts XVI to XVIIL, Part XX or Parts
XXIV to XXVI of the Companies Act 1985,

(c) regulations under section 14 or 15 making provision about
oversea limited liability partnerships, and

(d) regulations under section 16.
(6) A statutory instrument containing regulations under this Act shall
(unless a draft of it has been approved by a resolution of each House of

Parliament) be subject to annulment in pursuance of a resolution of
either House of Parliament.

Supplementary
Interpretation. 18. In this Act-

"address", in relation to a member of a limited liability partnership,
means-

(a) if an individual, his usual residential address, and

(b) if a corporation or Scottish firm, its registered or
principal office,
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"business” includes every trade, profession and occupation,

"designated member" shall be construed in accordance with section
8,

"enactment” includes subordinate legislation (within the meaning
of the Interpretation Act 1978),

"incorporation document" shall be construed in accordance with
section 2,

"limited liability partnership”" has the meaning given by section
1(2),

"member" shall be construed in accordance with section 4,
"modifications" includes additions and omissions,

"name", in relation to a member of a limited liability partnership,
means-

(a) if an individual, his forename and surname (or, in the
case of a peer or other person usually known by a title, his
title instead of or in addition to either or both his forename
and surname), and

(b) if a corporation or Scottish firm, its corporate or firm
name,

"oversea limited liability partnership” has the meaning given by
section 14(3),

"the registrar" means-

(a) if the registered office of the limited liability
partnership is, or is to be, situated in England and Wales or
in Wales, the registrar or other officer performing under
the Companies Act 1985 the duty of registration of
companies in England and Wales, and

(b) if its registered office is, or is to be, situated in
Scotland, the registrar or other officer performing under
that Act the duty of registration of companies in Scotland,
and

"regulations” has the meaning given by section 17(1).

Commencement, extent and 19. - (1) The preceding provisions of this Act shall come into force on
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such day as the Secretary of State may by order made by statutory
instrument appoint; and different days may be appointed for different

purposes.
(2) The Secretary of State may by order made by statutory instrument

make any transitional provisions and savings which appear appropriate
in connection with the coming into force of any provision of this Act.

(3) For the purposes of the Scotland Act 1998 this Act shall be taken to
be a pre-commencement enactment within the meaning of that Act.

(4) Apart from sections 10 to 13 (and this section), this Act does not
extend to Northern Ireland.

(5) This Act may be cited as the Limited Liability Partnerships Act
2000.

SCHEDULE

NAMES AND REGISTERED OFFICES
PART 1
NAMES

Index of names
1. In section 714(1) of the Companies Act 1985 (index of names), after
paragraph (d) insert-

"(da) limited liability partnerships incorporated under the Limited
Liability Partnerships Act 2000,".

Name to indicate status
2. - (1) The name of a limited liability partnership must end with-

(a) the expression "limited liability partnership”, or

(b) the abbreviation "llp" or "LLP".
(2) But if the incorporation document for a limited liability partnership
states that the registered office is to be situated in Wales, its name must

end with-

(a) one of the expressions "limited liability partnership” and
"partneriaeth atebolrwydd cyfyngedig", or

(b) one of the abbreviations "llp", "LLP", "pac" and "PAC".
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Registration of names
3. - (1) A limited liability partnership shall not be registered by a name-

(a) which includes, otherwise than at the end of the name, either of
the expressions "limited liability partnership" and "partneriaeth
atebolrwydd cyfyngedig" or any of the abbreviations "llp", "LLP",
"pac" and "PAC",

(b) which is the same as a name appearing in the index kept under
section 714(1) of the Companies Act 1985,

(c) the use of which by the limited liability partnership would in the
opinion of the Secretary of State constitute a criminal offence, or

(d) which in the opinion of the Secretary of State is offensive.

(2) Except with the approval of the Secretary of State, a limited liability
partnership shall not be registered by a name which-

(a) in the opinion of the Secretary of State would be likely to give
the impression that it is connected in any way with Her Majesty's
Government or with any local authority, or

(b) includes any word or expression for the time being specified in
regulations under section 29 of the Companies Act 1985 (names
needing approval),

and in paragraph (a) "local authority" means any local authority within
the meaning of the Local Government Act 1972 or the Local
Government etc. (Scotland) Act 1994, the Common Council of the City
of London or the Council of the Isles of Scilly.

Change of name
4. - (1) A limited liability partnership may change its name at any time.

(2) Where a limited liability partnership has been registered by a name
which-

(a) is the same as or, in the opinion of the Secretary of State, too like
a name appearing at the time of registration in the index kept under

section 714(1) of the Companies Act 1985, or

(b) is the same as or, in the opinion of the Secretary of State, too like
a name which should have appeared in the index at that time,

the Secretary of State may within twelve months of that time in writing
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direct the limited liability partnership to change its name within such
period as he may specify.

(3) If it appears to the Secretary of State-

(a) that misleading information has been given for the purpose of the
registration of a limited liability partnership by a particular name, or

(b) that undertakings or assurances have been given for that purpose
and have not been fulfilled,

he may, within five years of the date of its registration by that name, in
writing direct the limited liability partnership to change its name within
such period as he may specify.

(4) If in the Secretary of State's opinion the name by which a limited
liability partnership is registered gives so misleading an indication of the
nature of its activities as to be likely to cause harm to the public, he may
in writing direct the limited liability partnership to change its name
within such period as he may specify.

(5) But the limited liability partnership may, within three weeks from the
date of the direction apply to the court to set it aside and the court may
set the direction aside or confirm it and, if it confirms it, shall specify the
period within which it must be complied with.

(6) In sub-paragraph (5) "the court" means-

(a) if the registered office of the limited liability partnership is
situated in England and Wales or in Wales, the High Court, and

(b) if it is situated in Scotland, the Court of Session.
(7) Where a direction has been given under sub-paragraph (2), (3) or (4)
specifying a period within which a limited liability partnership is to
change its name, the Secretary of State may at any time before that

period ends extend it by a further direction in writing.

(8) If a limited liability partnership fails to comply with a direction under
this paragraph-

(a) the limited liability partnership, and
(b) any designated member in default,
commits an offence.

(9) A person guilty of an offence under sub-paragraph (8) is liable on
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summary conviction to a fine not exceeding level 3 on the standard scale.

Notification of change of name
5. - (1) Where a limited liability partnership changes its name it shall
deliver notice of the change to the registrar.
(2) A notice delivered under sub-paragraph (1)-
(a) shall be in a form approved by the registrar, and

(b) shall be signed by a designated member of the limited liability
partnership or authenticated in a manner approved by the registrar.

(3) Where the registrar receives a notice under sub-paragraph (2) he shall
(unless the new name is one by which a limited liability partnership may
not be registered)-

(a) enter the new name in the index kept under section 714(1) of the
Companies Act 1985, and

(b) issue a certificate of the change of name.
(4) The change of name has effect from the date on which the certificate
is issued.
Effect of change of name
6. A change of name by a limited liability partnership does not-

(a) affect any of its rights or duties,

(b) render defective any legal proceedings by or against it,
and any legal proceedings that might have been commenced or continued
against it by its former name may be commenced or continued against it
by its new name.
Improper use of "limited liability partnership” etc.
7. - (1) If any person carries on a business under a name or title which

includes as the last words-

(a) the expression "limited liability partnership" or "partneriaeth
atebolrwydd cyfyngedig", or

(b) any contraction or imitation of either of those expressions,

that person, unless a limited liability partnership or oversea limited
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liability partnership, commits an offence.

(2) A person guilty of an offence under sub-paragraph (1) is liable on
summary conviction to a fine not exceeding level 3 on the standard scale.

Similarity of names
8. In determining for the purposes of this Part whether one name is the
same as another there are to be disregarded-

(1) the definite article as the first word of the name,

(2) any of the following (or their Welsh equivalents or abbreviations
of them or their Welsh equivalents) at the end of the name-

"limited liability partnership”,

"company",

"and company",

"company limited",

"and company limited",

"limited",

"unlimited",

"public limited company”, and

"investment company with variable capital", and
(3) type and case of letters, accents, spaces between letters and
punctuation marks,

and "and" and "&" are to be taken as the same.
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ARRANGEMENT OF REGULATIONS

PART1

Citation, Commencement and Interpretation
1. Citation and commencement.
2. Interpretation.

PARTII

Accounts and Audit
3. Application of the accounts and audit provisions of the Companies Act 1985 to limited liability
partnerships.

PART III

Companies Act 1985 and Company Directors Disqualification Act 1986
4. Application to limited liability partnerships of the remainder of the provisions of the Companies Act
1985 and of the Company Directors Disqualification Act 1986.

PART IV

Winding Up and Insolvency
5. Application of the Insolvency Act 1986 to limited liability partnerships.

PARTV

Financial Services and Markets
6. Application of provisions contained in Parts XV and XXIV of the 2000 Act to limited liability
partnerships.
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PART VI

Default Provision and Expulsion
7. Default provision for limited liability partnerships.
8. Expulsion.

PART VII

Miscellaneous

9. General and consequential amendments.

10. Application of subordinate legislation.

SCHEDULES
Schedule 1 - Modifications to Part VII of the Companies Act 1985.
Schedule 2 -
Part I Modifications to provisions of the Companies Act 1985 applied to limited liability partnerships.
Part IT Modifications to the Company Directors Disqualification Act 1986.
Schedule 3 - Modifications to the Insolvency Act 1986.
Schedule 4 - Application of provisions to Scotland.
Schedule 5 - General and consequential amendments in other legislation.

Schedule 6 - Subordinate legislation applied.

Whereas a draft of these Regulations has been approved by a resolution of each House of Parliament
pursuant to section 17(4) of the Limited Liability Partnerships Act 2000[1];

Now, therefore, the Secretary of State, in exercise of the powers conferred on him by sections 14, 15,
16 and 17 of the Limited Liability Partnerships Act 2000 and all other powers enabling him in that behalf
hereby makes the following Regulations:

PARTI

CITATION, COMMENCEMENT AND INTERPRETATION
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Citation and commencement

1. These Regulations may be cited as the Limited Liability Partnerships Regulations 2001 and shall
come into force on 6th April 2001.

Interpretation

2. In these Regulations -
"the 1985 Act" means the Companies Act 1985[2];
"the 1986 Act" means the Insolvency Act 1986[3];
"the 2000 Act" means the Financial Services and Markets Act 2000[4];
"devolved", in relation to the provisions of the 1986 Act, means the provisions of the 1986 Act which are
listed in Schedule 4 and, in their application to Scotland, concern wholly or partly, matters which are set
out in Section C.2 of Schedule 5 to the Scotland Act 1998[5] as being exceptions to the reservations made
in that Act in the field of insolvency;
"limited liability partnership agreement", in relation to a limited liability partnership, means any
agreement express or implied between the members of the limited liability partnership or between the
limited liability partnership and the members of the limited liability partnership which determines the
mutual rights and duties of the members, and their rights and duties in relation to the limited liability
partnership;
"the principal Act" means the Limited Liability Partnerships Act 2000; and
"shadow member", in relation to limited liability partnerships, means a person in accordance with whose
directions or instructions the members of the limited liability partnership are accustomed to act (but so

that a person is not deemed a shadow member by reason only that the members of the limited partnership
act on advice given by him in a professional capacity).

PART II

ACCOUNTS AND AUDIT
Application of the accounts and audit provisions of the 1985 Act to limited liability partnerships

3. - (1) Subject to paragraph (2), the provisions of Part VII of the 1985 Act (Accounts and Audit)[6]
shall apply to limited liability partnerships.

(2) The enactments referred to in paragraph (1) shall apply to limited liability partnerships, except
where the context otherwise requires, with the following modifications -

(a) references to a company shall include references to a limited liability partnership;
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(b) references to a director or to an officer of a company shall include references to a member of a limited
liability partnership;
(c) references to other provisions of the 1985 Act and to provisions of the Insolvency Act 1986 shall
include references to those provisions as they apply to limited liability partnerships in accordance with
Parts III and IV of these Regulations;
(d) the modifications set out in Schedule 1 to these Regulations; and
(e) such further modifications as the context requires for the purpose of giving effect to those provisions
as applied by this Part of these Regulations.

PART III

COMPANIES ACT 1985 AND COMPANY DIRECTORS DISQUALIFICATION ACT 1986

Application of the remainder of the provisions of the 1985 Act and of the provisions of the Company
Directors Disqualification Act 1986 to limited liability partnerships

4. - (1) The provisions of the 1985 Act specified in the first column of Part I of Schedule 2 to these
Regulations shall apply to limited liability partnerships, except where the context otherwise requires, with
the following modifications -

(a) references to a company shall include references to a limited liability partnership;

(b) references to the Companies Acts shall include references to the principal Act and regulations made
thereunder;

(c) references to the Insolvency Act 1986 shall include references to that Act as it applies to limited
liability partnerships by virtue of Part IV of these Regulations;

(d) references in a provision of the 1985 Act to other provisions of that Act shall include references to
those other provisions as they apply to limited liability partnerships by virtue of these Regulations;

(e) references to the memorandum of association of a company shall include references to the
incorporation document of a limited liability partnership;

(f) references to a shadow director shall include references to a shadow member;

(g) references to a director of a company or to an officer of a company shall include references to a
member of a limited liability partnership;

(h) the modifications, if any, specified in the second column of Part I of Schedule 2 opposite the provision
specified in the first column; and
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(i) such further modifications as the context requires for the purpose of giving effect to that legislation as
applied by these Regulations.

(2) The provisions of the Company Director Disqualification Act 1986[7] shall apply to limited
liability partnerships, except where the context otherwise requires, with the following modifications -

(a) references to a company shall include references to a limited liability partnership;
(b) references to the Companies Acts shall include references to the principal Act and regulations made
thereunder and references to the companies legislation shall include references to the principal Act,

regulations made thereunder and to any enactment applied by regulations to limited liability partnerships;

(d) references to the Insolvency Act 1986 shall include references to that Act as it applies to limited
liability partnerships by virtue of Part IV of these Regulations;

(e) references to the memorandum of association of a company shall include references to the
incorporation document of a limited liability partnership;

(f) references to a shadow director shall include references to a shadow member;

(g) references to a director of a company or to an officer of a company shall include references to a
member of a limited liability partnership;

(h) the modifications, if any, specified in the second column of Part II of Schedule 2 opposite the
provision specified in the first column; and

(i) such further modifications as the context requires for the purpose of giving effect to that legislation as
applied by these Regulations.

PARTIV

WINDING UP AND INSOLVENCY
Application of the 1986 Act to limited liability partnerships

5. - (1) Subject to paragraphs (2) and (3), the following provisions of the 1986 Act, shall apply to
limited liability partnerships -

(a) Parts I, II, III, IV, VI and VII of the First Group of Parts (company insolvency; companies winding
up),

(b) the Third Group of Parts (miscellaneous matters bearing on both company and individual insolvency;
general interpretation; final provisions)[8].

(2) The provisions of the 1986 Act referred to in paragraph (1) shall apply to limited liability
partnerships, except where the context otherwise requires, with the following modifications -
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(a) references to a company shall include references to a limited liability partnership;

(b) references to a director or to an officer of a company shall include references to a member of a limited
liability partnership;

(c) references to a shadow director shall include references to a shadow member;

(d) references to the 1985 Act, the Company Directors Disqualification Act 1986, the Companies Act
1989[9] or to any provisions of those Acts or to any provisions of the 1986 Act shall include references to
those Acts or provisions as they apply to limited liability partnerships by virtue of the principal Act;

(e) references to the memorandum of association of a company and to the articles of association of a
company shall include references to the limited liability partnership agreement of a limited liability
partnership;

(f) the modifications set out in Schedule 3 to these Regulations; and

(g) such further modifications as the context requires for the purpose of giving effect to that legislation as
applied by these Regulations.

(3) In the application of this regulation to Scotland, the provisions of the 1986 Act referred to in
paragraph (1) shall not include the provisions listed in Schedule 4 to the extent specified in that Schedule.

PARTV

FINANCIAL SERVICES AND MARKETS

Application of provisions contained in Parts XV and XXIV of the 2000 Act to limited liability
partnerships

6. - (1) Subject to paragraph (2), sections 215(3),(4) and (6), 356, 359(1) to (4), 361 to 365, 367, 370
and 371 of the 2000 Act shall apply to limited liability partnerships.

(2) The provisions of the 2000 Act referred to in paragraph (1) shall apply to limited liability
partnerships, except where the context otherwise requires, with the following modifications -

(a) references to a company shall include references to a limited liability partnership;
(b) references to body shall include references to a limited liability partnership; and
(c) references to the 1985 Act, the 1986 Act or to any of the provisions of those Acts shall include

references to those Acts or provisions as they apply to limited liability partnerships by virtue of the
principal Act.

PART VI

73



Annex G

DEFAULT PROVISION
Default provision for limited liability partnerships

7. The mutual rights and duties of the members and the mutual rights and duties of the limited liability
partnership and the members shall be determined, subject to the provisions of the general law and to the
terms of any limited liability partnership agreement, by the following rules:

(1) All the members of a limited liability partnership are entitled to share equally in the capital and
profits of the limited liability partnership.

(2) The limited liability partnership must indemnify each member in respect of payments made and
personal liabilities incurred by him -

(a) in the ordinary and proper conduct of the business of the limited liability partnership; or

(b) in or about anything necessarily done for the preservation of the business or property of the limited
liability partnership.

(3) Every member may take part in the management of the limited liability partnership.

(4) No member shall be entitled to remuneration for acting in the business or management of the
limited liability partnership.

(5) No person may be introduced as a member or voluntarily assign an interest in a limited liability
partnership without the consent of all existing members.

(6) Any difference arising as to ordinary matters connected with the business of the limited liability
partnership may be decided by a majority of the members, but no change may be made in the nature of
the business of the limited liability partnership without the consent of all the members.

(7) The books and records of the limited liability partnership are to be made available for inspection at
the registered office of the limited liability partnership or at such other place as the members think fit and
every member of the limited liability partnership may when he thinks fit have access to and inspect and
copy any of them.

(8) Each member shall render true accounts and full information of all things affecting the limited
liability partnership to any member or his legal representatives.

(9) If a member, without the consent of the limited liability partnership, carries on any business of the
same nature as and competing with the limited liability partnership, he must account for and pay over to
the limited liability partnership all profits made by him in that business.

(10) Every member must account to the limited liability partnership for any benefit derived by him
without the consent of the limited liability partnership from any transaction concerning the limited
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liability partnership, or from any use by him of the property of the limited liability partnership, name or
business connection.

Expulsion
8. No majority of the members can expel any member unless a power to do so has been conferred by
express agreement between the members.

PART VII

MISCELLANEOUS
General and consequential amendments

9. - (1) Subject to paragraph (2), the enactments mentioned in Schedule 5 shall have effect subject to
the amendments specified in that Schedule.

(2) In the application of this regulation to Scotland -

(a) paragraph 15 of Schedule 5 which amends section 110 of the 1986 Act shall not extend to Scotland;
and

(b) paragraph 22 of Schedule 5 which applies to limited liability partnerships the culpable officer
provisions in existing primary legislation shall not extend to Scotland insofar as it relates to matters which
have not been reserved by Schedule 5 to the Scotland Act 1998.

Application of subordinate legislation

10. - (1) The subordinate legislation specified in Schedule 6 shall apply as from time to time in force
to limited liability partnerships and -

(a) in the case of the subordinate legislation listed in Part I of that Schedule with such modifications as the
context requires for the purpose of giving effect to the provisions of the Companies Act 1985 which are
applied by these Regulations;

(b) in the case of the subordinate legislation listed in Part IT of that Schedule with such modifications as
the context requires for the purpose of giving effect to the provisions of the Insolvency Act 1986 which
are applied by these Regulations; and

(c) in the case of the subordinate legislation listed in Part IIT of that Schedule with such modifications as
the context requires for the purpose of giving effect to the provisions of the Business Names Act 1985 and
the Company Directors Disqualification Act 1986 which are applied by these Regulations.

(2) In the case of any conflict between any provision of the subordinate legislation applied by
paragraph (1) and any provision of these Regulations, the latter shall prevail.
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Kim Howells,
Parliamentary Under-Secretary of State, for Consumers and Corporate Affairs, Department of Trade and
Industry

19th March 2001
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LLP Consultation Paper

SUMMARY OF ISSUES FOR CONSULTATION

REGISTRATION REQUIREMENTS

Issue 1

Do you agree that we can allow a partner of a limited liability partnership to pay for his
contribution in kind, as long as the information is properly disclosed in the registration
document?

Issue 2

Do you agree that a partner in a limited liability partnership should be allowed to pay his
contribution in installments, subject to proper disclosure of this information?

Issue 3

Do you agree that a limited liability partnership in Singapore should be required to
include the words “Limited Liability Partnership” or the abbreviation “LLP” in its
business name and letterheads?

Issue 4

Do you agree that we should retain the 20-partner limit for limited liability partnerships
for now, but empower the Minister to increase the limit in the future?

Issue 5

Do you think that we should statutorily require limited liability partnerships in Singapore
to have at least two partners?

Issue 6

Do you agree that the disqualification criteria for company directors in the Companies
Act should apply to the partners of a limited liability partnership?

Issue 7

Do you agree that the proposed conversion process for an existing company to a limited
liability partnership is sufficient?

Issue 8
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Do you agree that the proposed conversion process for an existing partnership to a limited
liability partnership is sufficient? Do you agree that the one-year transition period for the
waiver of stamp duty is sufficient?

DISCLOSURE AND REPORTING REQUIREMENT
Issue 9

Do you agree that a limited liability partnership should not be required by law to have its
accounts audited and filed with the regulators? Do you think the law should require a
limited liability partnership to prepare financial statements that comply with the
prescribed accounting standards?

LIABILITY OF A PARTNER
Issue 10

Do you agree that while a partner in a limited liability partnership will not be personally
liable for the malpractice of other partners in the firm, the partner who is negligent and
fraudulent should be subject to unlimited personal liability according to general
principles of law?

Issue 11

Do you agree that if a partner knew, at the point of distribution, that the limited liability
partnership was not solvent, he should be liable to repay the amount distributed for a
period of 3 years after the distribution date?

Issue 12

Do you agree that an assignment by a partner of a limited liability partnership should
only operate as a transfer of his economic interest (e.g. rights to profits), and not a
transfer of his partnership status? Should such assignments require the consent of the
other partners in the limited liability partnership?

DISSOLUTION AND WINDING UP

Issue 13

Do you agree that the death or bankruptcy of a partner should not automatically dissolve
the limited liability partnership?
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Issue 14

Do you agree that the Court should be allowed to wind up a limited liability partnership if
it is satisfied that: (a) the limited liability partnership is unable to carry on business in
conformity with the partnership agreement; or (b) it is equitable to do so?

Issue 15

Do you agree that a limited liability partnership should be allowed to wind up voluntarily

if all the partners agree to do so? Do you agree that the law need not prescribe a
procedure for voluntary winding up?
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PUBLIC CONSULTATION PAPER ON LIMITED LIABILITY
PARTNERSHIPS IN SINGAPORE

1 INTRODUCTION

The Study Team on Limited Partnerships (“LPs”) and Limited Liability
Partnerships (“LLPs”) was set up by the Ministry of Finance in November 2002. Its terms
of reference are to work out the details of the legal framework governing LP and LLP.
The team members are:

Co-Chairmen : Mr Ronnie Quek Cheng Chye, Allen & Gledhill
Mr Quek See Tiat, PricewaterhouseCoopers
Members : Mr Chee Hong Tat, Ministry of Finance
Ms Julie Huan, Attorney-General’s Chambers
Mr Ong Pang Chan, Ministry of Finance
Ms Suria Suriakumari Sidambaram, Registry of Companies and
Businesses
Ms Toh Wee San, Registry of Companies and Businesses

2 BACKGROUND

2.1  There are currently two forms of business structures in Singapore: business firms
(i.e. sole proprietorships and general partnerships) and companies. A business firm is not
a separate legal entity from its owners. Business owners have unlimited and joint liability
for all the debts and liabilities incurred by their firms and by their business partners. A
company, on the other hand, is a separate legal entity from its members. This means that
a member’s personal liability is separate from the company and from other members. In
addition, a member’s liability is limited to the capital that he has invested in the
company.

2.2 The Company Legislation and Regulatory Framework Committee (“CLRFC”)
had recommended that legislation be enacted to introduce LPs and LLPs into Singapore.
These new structures will increase the options available for businesses and investments.
The CLRFC’s report indicated that LLPs are useful as business, professional and
investment vehicles, while LPs can be used for private equity and fund investment
businesses. The CLRFC further recommended that the Singapore LLP Act be modelled
on the US Delaware Revised Uniform Partnership Act (the “Delaware Code™) and that
LLPs be made available to all types of businesses.

2.3 This consultation paper focuses on LLPs. There is a separate consultation paper
on LPs and this is available at http://www.mof.gov.sg/cor/public_LP-LLP.html. In
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reviewing the requirements under the LLP Act, the team started with the US-Delaware
Code, and considered whether adjustments were required to suit our local needs. The
following areas are presented in this consultation paper: (a) registration requirements; (b)
disclosure and reporting requirements; (c) liability of partners and (d) dissolution
requirements. The team is also studying the tax treatment of LPs and LLPs and will be
including the recommendations in its report to the Government.

2.4  The team would like to invite the business community, professionals, academics
and all interested persons to comment on its preliminary views in this consultation paper.
Respondents are also welcome to surface other related issues pertaining to the LLPs. We
would appreciate it if all responses could be received before 31 July 2003. Feedback can
be submitted via email to MOF_LP_LLP@mof.gov.sg or via fax to 6337 4134.

3 NATURE OF A LIMITED LIABILITY PARTNERSHIP

3.1  The LLP is a business structure that offers all its members limited liability while
allowing them to retain the flexibility of operating the LLP as a traditional partnership.
Unlike a general partnership or an LP, the LLP is a separate legal entity from its
members. This means that it can own property in its name and survive changes to its
partners. An LLP partner does not assume personal liability for the debts or obligations
incurred by the partnership or other partners. His liability is capped to the amount which
he has agreed to contribute to the LLP. However, the partner will assume unlimited
liability when he knowingly causes the LLP to commit a tortious act.

3.2 Jurisdictions such as the UK and US have introduced the LLP as a business
vehicle. The UK introduced the LLP Act in 2000, providing businesses with a new
structure that has the features of a company, but which is taxed and operated as a
partnership. In the US, the model that has been most widely adopted is the Delaware
model. Several researchers have commented that the popularity of the Delaware model
stems from its approach, which regards LLPs primarily as partnerships instead of treating
them as companies, as in the UK.

3.3  The team is of the view that the introduction of the LLP serves several useful
purposes. First, the LLP contains features that are suitable for some businesses, such as
professional firms, start-ups and family-owned businesses. The introduction of LLPs
would also enhance the business legal infrastructure in Singapore. This would help us
attract more foreign businesses to Singapore and enable our local firms to compete more
effectively internationally.

4 REGISTRATION REQUIREMENTS

4.1 Information required for registration
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4.1.1 In the UK, LLPs are required to submit an incorporation document to the
Registrar at the point of incorporation®. The incorporation document sets out the name of
the LLP, the address of its registered office, the name, address and date of birth of each
partner as well as details of the designated members?. The incorporation document must
be signed by all the partners and lodged with the Registrar. The incorporation document
will be available for inspection by any member of the public.

4.1.2 The team is of the view that it is important for the total capital contribution of the
LLP to be disclosed, as this serves to inform potential creditors of the limits of the LLP’s
limited liability. The team recommends that the following information be required for
the registration of an LLP:

(a) the name of the LLP;

(b) the general nature of its business;

(c) the principal place of business from which the LLP’s business is conducted,;

(d) the name and address of every partner. Where the partner is a corporation, the
corporation’s name, registration number and registered office;

(e) the term, if any, for the which the LLP will exist, and the date of its
commencement; and

() the total capital contributed to LLP (including how much of the contributions
have been made in cash and how much by way of other forms of
consideration).

Issue 1

Do you agree that we can allow a partner of a limited liability partnership to pay for his
contribution in kind, as long as the information is properly disclosed in the registration
document?

4.1.3 The team recommends that, as with the proposed arrangement for LPs, an LLP
partner should be allowed to pay his capital contributions in installments. This will not
change the liability of the LLP partner; he will remain liable for the full amount that he
has agreed to contribute. The team feels that this arrangement would facilitate the setting
up of LLPs. At the same time, creditors’ interests would not be compromised, as the
information will be disclosed and the partner will remain liable for the amount indicated
in the registration document.

Issue 2

! The Registrar of LLPs in the UK is the same as the Registrar of companies.

2 Designated members have the same rights and duties towards the LLP as any other member. The law
however places extra responsibilities on the designated members i.e. they are responsible for appointing
auditors, delivering accounts to the Registrar, notifying the Registrar of any changes in the LLP and acting
on behalf of the LLP if it is dissolved etc.
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Do you agree that a partner in a limited liability partnership should be allowed to pay
his contribution in installments, subject to proper disclosure of this information?

4.2  Disclosure of limited liability status

4.2.1 A necessary safeguard for any limitation of liability is that the nature of the entity
is sufficiently disclosed e.g. limited liability companies have to identify themselves with
the word “Limited” or the abbreviation “Ltd”. In Jersey, the UK and US-Delaware, an
LLP must identify itself with the words “Limited Liability Partnership” or the
abbreviation “LLP”. In addition, the LLP must state its name and registration number, in
legible lettering, on all its stationary or communications to the public.

4.2.2 The team recommends that LLPs in Singapore be required to include the words
“Limited Liability Partnership” or the abbreviation “LLP” in their business names and
letterheads. This would alert a potential third party to the fact that he is dealing with a
partnership whose partners have limited liability.

Issue 3

Do you agree that a limited liability partnership in Singapore should be required to
include the words “Limited Liability Partnership” or the abbreviation “LLP” in its
business name and letterheads?

4.3  Composition of limited liability partnership

4.3.1 In Jersey, the UK and US-Delaware, the law does not prescribe an upper limit on
the number of partners in an LLP. Under the Singapore Companies Act, partnerships of
more than 20 persons have to be registered as companies®, with an exception for
partnerships formed for the purpose of carrying on a profession or calling which can only
be carried on by those who possess qualifications prescribed by law?. In other words,
professional partnerships such as legal and accounting firms are not subject to the 20-
partner limit.

4.3.2 Most of the members of the team are of the view that we should retain the 20-
partner limit for now, as this is similar to the current limit for general partnerships and
exempt private companies in Singapore. This should be sufficient to meet the needs of
the non-professional partnerships. To facilitate future adjustments, the team further
recommends that the Minister be empowered by the LLP Act to increase the limit.

Issue 4

® Section 17(3), Singapore Companies Act

* Section 14(4) , Singapore Companies Act
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Do you agree that we should retain the 20-partner limit for limited liability
partnerships for now, but empower the Minister to increase the limit in the future?

4.3.3 In Jersey and the UK, an LLP must consist of at least two partners. Article 21 of
the Limited Liability Partnerships (Jersey) Law 1997 (“Jersey LLP Act”) provides that an
LLP “shall be dissolved immediately upon there ceasing to be two or more partners in
the partnership.” In the UK, if an LLP is left with one partner and that partner knowingly
allows the LLP to continue with him as the sole partner for more than 6 months, he loses
the protection of limited liability. In US-Delaware, an LLP must start with two or more
partners, but if the LLP is subsequently left with one partner, it appears that the LLP can
still continue to operate.

4.3.4 The team is still considering whether we should statutorily require LLPs in
Singapore to have at least two partners. One view is that as a partnership is by definition
“a voluntary association of two or more persons who jointly own and carry on a business
for profit”, a one-member LLP will be a misnomer and may be misleading and confusing.
It will also be inconsistent with international practice as described above. The other view
is that we should allow LLPs to operate with one partner. This will be more convenient
for some businessmen, who may otherwise have to find an additional partner before they
can form an LLP. Proponents of this view feel that as the government has already
accepted the CLRFC’s proposal to allow private companies to incorporate with just one
shareholder and one director (who can be the same person), an LLP should be allowed to
operate with one partner. The team would like to seek further views on this matter before
finalising its recommendation.

Issue 5

Do you think that we should statutorily require limited liability partnerships in
Singapore to have at least two partners?

4.4  Suitability of partners

4.4.1 In the UK, LLP partners are subject to the same disqualifications and penalties
that currently apply to company directors. These disqualifications relate to the
unsuitability of a person resulting from his conviction on certain offences, persistent
breaches of company legislation, fraudulent conduct in the management of the company
etc.

4.4.2 In Singapore, the Companies Act also contains disqualification criteria for
company directors. The team recommends that these disqualification criteria be extended
to apply to LLP partners. This acts as a safeguard to prevent people, who are deemed
unsuitable by law to manage businesses, from becoming LLP partners. This arrangement
is similar to the approach in the UK.
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Issue 6

Do you agree that the disqualification criteria for company directors in the Companies
Act should apply to the partners of a limited liability partnership?

45  Conversion from a company or general partnerships to a limited liability
partnership

45.1 In US-Delaware, a corporation or general partnership can easily convert to an
LLP, by filing a certificate of conversion with the Secretary of State®. The Delaware
Code does not set any rules on how an existing company/partnership should go about
transferring its business, assets and liabilities to the LLP. However, it lays down certain
basic safeguards to protect creditors’ interest e.g. all the debts and obligations of the
previous entity must be attached to the LLP. This means that a partner in a general
partnership cannot avoid his liability by simply converting the general partnership to an
LLP.

45.2 The UK LLP Act does not provide for a conversion process. However, it does
provide that any general partnership converting to an LLP will receive relief from stamp
duty on any property transferred in the first year, subject to certain conditions. In
addition, where an LLP succeeds to a business previously carried on by an existing
partnership, there should be no cessation of trade for income tax purposes.

45.3 The team recommends that the law should provide a seamless process for a
company that is converting to an LLP. The company should be able to retain its company
name and registration number. The LLP legislation should also provide for the transfer of
the assets and liabilities of the company to the LLP.

45.4 Some safeguards are proposed. First, the company must obtain unanimous
consent from all its shareholders before the conversion. The company should also
publicly announce the conversion, so that third parties will be aware of the change in its
status. The team further recommends that the legislative conversion process should only
apply to companies that have not granted any charges registered under section 131 of
Companies Act. This is because companies which have granted charges will not be able
to preserve the rights of the chargees when it converts to an LLP °. A final safeguard is
that the capital contributed to the LLP should be no less than the capital remaining in the
company at the time of conversion. This is important for creditor protection since the
creditors’ only recourse now is to the assets of the LLP.

® Section 15-1001, Delaware Revised Uniform Partnership Act

® To maintain the simple structure of the LLP, the study team is of the view that the LLP should not be
required to maintain a register of charges like a company. This will mean that any security over its assets
will have to be created through other means e.g. registration under the Bills of Sale Act (Cap. 24), and the

practical consequence of this is that the LLP will not be able to grant floating charges over its assets.
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4.5.5 In the case of general partnerships, the team recommends that there should be a
seamless conversion process for a general partnership to an LLP. This will allow the
partnership to retain its business name and business registration number. In coming up
with the conversion process, the team considered the fact that an LLP is a separate legal
entity but a partnership is not. One area of complication is the treatment of properties and
assets. In a general partnership, properties and assets are held in the name of the partners.
In an LLP, the properties and assets can be held in the name of the LLP. To facilitate the
conversion, we propose that the LLP Act provides that whenever a partnership converts
to an LLP, all the properties and assets that are vested in the partnership will be deemed
to vest in the LLP. In addition, all the liabilities and obligations of the partnership will be
transferred to the LLP. To protect creditors, the team recommends that the partners (who
were previously partners of the general partnership) should continue to have unlimited
liability for the debts and obligations that arose prior to or that arose out of a contract
entered into prior to the formation of the LLP. In other words, a partner in a general
partnership cannot avoid his liability by simply converting the general partnership to an
LLP. This is similar to the arrangements in US-Delaware.

45.6 One of the key conversion issues is the tax treatment of LLPs, e.g. whether a
partnership is allowed to carry forward its tax losses and allowances when it converts to
an LLP. The team is of the view that tax relief should be provided to facilitate the
conversion of partnerships to LLPs. The team recommends allowing an LLP to assume
the tax attributes of the partnership, e.g. capital allowances and accrued expenses, that
were previously incurred by the partnership. There should be no time limit for the LLP to
utilise these tax attributes. We also propose having a window period of one year, during
which stamp duty on the transfer of assets and properties from the partnership to the LLP
would be waived. The one-year window period will commence from the date the LLP
vehicle becomes available’.

Issue 7

Do you agree that the proposed conversion process for an existing company to a limited
liability partnership is sufficient?

Issue 8

Do you agree that the proposed conversion process for an existing partnership to a

limited liability partnership is sufficient? Do you agree that the one-year transition
period for the waiver of stamp duty is sufficient?

" Unlike normal general partnerships, certain professional partnerships i.e. law firms an accounting firms
may not be able to avail themselves to the LLP until their respective governing profession Acts have been
amended. Thus, there may be different date of availability.

LLP Consultation Paper 10



LLP Consultation Paper

5 DISCLOSURE AND REPORTING REQUIREMENTS
5.1  Filing and audit requirements

5.1.1 In Jersey, all LLPs are required to maintain accounting records but there is no
statutory requirement for the accounts to be audited or filed with the Registrar®. In US-
Delaware, an LLP is only required to file an annual report, containing information
relating to non-financial items such as the name, address and number of partners in the
LLP.

5.1.2 In the UK, the accounting and audit requirements for LLPs are similar to those of
companies. This approach of treating LLPs as if they were companies has been criticised
and cited as a reason why the UK LLP model is not as widely used.

5.1.3 The team prefers the Jersey and US-Delaware arrangements over the UK
arrangement. Thus an LLP, like a general partnership, would not be required by law to
have its accounts audited, or file with the regulators. However, it would be required to
keep proper accounting records that would enable true and fair financial statements to be
prepared and audited if necessary. As an additional safeguard, the team is considering
whether an LLP should also be required to prepare financial statements that comply with
the prescribed accounting standards i.e. the Financial Reporting Standards.

Issue 9

Do you agree that a limited liability partnership should not be required by law to have
its accounts audited and filed with the regulators? Do you think the law should require
a limited liability partnership to prepare financial statements that comply with the
prescribed accounting standards?

6 LIABILITY OF APARTNER
6.1 Liability of the Limited Liability Partnership and its partners

6.1.1 In US-Delaware, section 15-306(c) of the Delaware Code provides that, “an
obligation of a partnership incurred while the partnership is a limited liability
partnership, whether arising in contract, tort or otherwise, is solely the obligation of the
partnership. A person is not personally liable, directly or indirectly, by way of
indemnification, contribution, assessment or otherwise, for such an obligation solely by
reason of being or acting as a partner.” This means that a partner of an LLP is not
personally liable for claims against the firm arising from negligence or other forms of
malpractice, unless the partner was personally involved in the negligence or malpractice.

8 Article 9, Limited Liability Partnerships (Jersey) Law 1997
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6.1.2 The UK LLP Act does not deal explicitly with this issue as it is deemed as a
logical consequence flowing from the separate legal personality of the LLP. Section 6 of
the UK LLP Act 2000 states that every member of an LLP is an agent of the LLP and
where a member of the LLP is liable to any person, the LLP is liable to the same extent as
the member.

6.1.3 The team is of the view that, unlike in the case of a general partnership, an LLP
partner should not be personally liable for the malpractice of other partners in the firm. If
the LLP becomes insolvent, a partner’s liability will be limited to the amount that he has
agreed to contribute. However, general law principles will apply to LLPs and hence, a
partner who is negligent or fraudulent could still be sued without any limit to his liability,
i.e. he is personally liable.

Issue 10

Do you agree that while a partner in a limited liability partnership will not be
personally liable for the malpractice of other partners in the firm, the partner who is
negligent and fraudulent should be subject to unlimited personal liability according to
general principles of law?

6.2  Capital withdrawal

6.2.1 Section 214A of the UK Insolvency Act provides that withdrawals made by LLP
partners during the 2 years prior to the commencement of winding up will be subject to
clawback, if the partner knew or had reasonable grounds for believing that the LLP was,
or would be unable to pay its debts at the time of withdrawal. The clawback applies to all
forms of withdrawals, i.e. profits, salaries, interests on loans to the LLP etc.

6.2.2 In Jersey, a partner of an LLP is allowed to withdraw his capital. Article 5(3) of
the Jersey LLP Act provides that if the partner withdraws his capital when the LLP is
insolvent, or if the LLP becomes insolvent as a result of the withdrawal, the partner will
be liable to repay the entire amount withdrawn. There is no time limit to the clawback
period. Jersey also provides in Article 5(4) that a partner is liable to repay the amount
withdrawn if the LLP becomes insolvent within 6 months after the withdrawal and the
withdrawal was other than in the ordinary course of business.

6.2.3 Withdrawal of capital contributions is also allowed in US-Delaware. However,
the capital withdrawn is subject to clawback if the LLP fails the assets test, i.e. its
liabilities exceed its assets. Section 15-309(b) of the Delaware Code provides that if the
partner of the LLP knew, at the point of withdrawal, that the LLP had failed the assets
test, he will have an obligation to repay the amount withdrawn for a period of 3 years
after the withdrawal date. In US-Delaware, the clawback provision applies to most types
of distribution, including profits. However, compensation for benefits or payments made
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in the ordinary course of business pursuant to a bona fide retirement or benefits program
are not subject to clawback.

6.2.4 The team is in favour of adopting the US-Delaware approach. A partner would be
allowed to withdraw his capital contribution from the LLP. If the withdrawal is done
when the LLP is solvent (i.e. it can pay its debts when they fall due; and its assets exceed
its liabilities, including contingent liabilities), the partner will not be subject to any
clawback after the withdrawal. However, if the partner knew at the point of distribution,
that the LLP was not solvent, he would be liable to repay the amount distributed (which
includes distributed profits and capital withdrawn) for a period of 3 years after the
distribution. The partner would only be liable for debts and liabilities incurred during the
period when his contribution represented an asset of the LLP, as that is the period when
he is involved as a partner of the firm. For greater transparency, the team further
recommends that the LLP should inform the regulators whenever there is a reduction in
its capital.

Issue 11

Do you agree that if a partner knew, at the point of distribution, that the limited
liability partnership was not solvent, he should be liable to repay the amount
distributed for a period of 3 years after the distribution date?

6.3  Assignment/assignation by partners

6.3.1 In US-Delaware, sections 15-502 and 15-503 of the Delaware Code provide that a
partnership interest is personal property and that only a partner’s economic interest may
be transferred. The transferee only has the right to receive distributions but cannot
participate in management or inspect the LLP’s books or records. Similarly in the UK, a
transferee is entitled to receive distributions but may not participate in the management or
administration of the LLP. The effect is that a partner cannot unilaterally assign his
partnership status such that the transferee becomes a partner in his place.

6.3.2 The team agrees with the practices in the UK and US-Delaware, i.e. an LLP
partner should only be allowed to transfer his economic interests to a third party but not
his partnership status. If an LLP partner wants to transfer his partnership status to another
person, this should be regarded as a change in the composition of the LLP, i.e. the
transferor retires from the firm and the transferee is admitted as a new partner, and this
requirement/admission is in turn governed by the LLP agreement. As for the transfer of
an economic interest, the team invites views on whether this should require the consent of
the other partners.

Issue 12
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Do you agree that an assignment by a partner of a limited liability partnership should
only operate as a transfer of his economic interest (e.g. rights to profits), and not a
transfer of his partnership status? Should such assignments require the consent of
the other partners in the limited liability partnership?

7 DISSOLUTION AND WINDING UP
7.1  Death or bankruptcy of a partner

7.1.1 In the UK, the death or bankruptcy of a partner will not dissolve the LLP, by
virtue of the fact that it is a separate legal entity. Article 20 of the Jersey LLP Act
provides that unless the partnership agreement states otherwise, the death or bankruptcy
of a partner will not result in the dissolution of the LLP. Similarly, in US-Delaware, the
death or bankruptcy of a partner will not dissolve the LLP.

7.1.2 The team agrees with the arrangements in these jurisdictions. We recommend that
the death or bankruptcy of a partner should not automatically dissolve the LLP.

Issue 13

Do you agree that the death or bankruptcy of a partner should not automatically
dissolve the limited liability partnership?

7.2 Power of Court to order dissolution

7.2.1 In the UK, an LLP may be wound up by the Court under any of the following
circumstances:

(@) it has determined that it be wound up by the Court;

(b) it has not commenced business within a year from its incorporation or
suspends its business for a whole year;

(c) the number of members falls below 2;

(d) it is unable to pay its debts; or

(e) the Court is of the opinion that it is just and equitable that the LLP be wound

up.

7.2.2 In US-Delaware, sections 15-801(5) and (6) of the Delaware Code provide that
there are only 2 main grounds for dissolution by the Court, i.e. “when it is not reasonably
practicable to carry on the partnership business ... in conformity with the partnership
agreement” or “when the Court of Chancery (is of the view) that it is equitable to wind up
the partnership business or affairs.”

7.2.3 The team recommends adopting the US-Delaware model, as the grounds provided
are broad and general enough to cover most circumstances.
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Issue 14

Do you agree that the Court should be allowed to wind up a limited liability partnership
if it is satisfied that: (a) the limited liability partnership is unable to carry on business
in conformity with the partnership agreement; or (b) it is equitable to do so?

7.3 Voluntary dissolution

7.3.1 Section 84(1) of the UK Insolvency Act states that an LLP may be wound up
voluntarily when it “determines that it is to be wound up voluntarily”. It is regarded as a
members’ voluntary liquidation when the designated members of the LLP believe that it
is solvent and they make a statutory declaration of solvency. The dissolution process is
similar to the process for companies. The provisions include the appointment of a
liquidator by the LLP, the preparation of a statement of affairs to be laid before the
creditors etc.

7.3.2 In US-Delaware, section 15-801 of the Delaware Code provides the grounds for
the voluntary dissolution of an LLP. For instance, an LLP may be wound up on the
occurrence of a terminating event as provided for in the partnership agreement or an
event that makes it unlawful for business to be continued. US-Delaware does not
prescribe the procedure for voluntary winding up. Section 15-803 of the Delaware Code
envisages that the partners of the LLP themselves will wind up the LLP. It does,
however, provide that the Court may order judicial supervision of the winding up
process.

7.3.3 The team is of the view that we should allow an LLP to be wound up voluntarily
if all the partners agree to do so. The law need not prescribe a procedure for voluntary
winding up. This would give the partners greater flexibility in winding up the LLP.

Issue 15

Do you agree that a limited liability partnership should be allowed to wind up

voluntarily if all the partners agree to do so? Do you agree that the law need not
prescribe a procedure for voluntary winding up?
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Report of the Study Team on Limited Liability
Partnerships

Summary of Recommendations on Limited Liability
Partnerships

RECOMMENDATION 1

The study team recommends that the limited liability partnership ("LLP") should
be a separate legal entity from its partners that comes into existence upon
registration with the Registrar of LLPs. The LLP should have unlimited legal
capacity to contract and conduct business and with perpetual succession.

The study team also recommends that the following information should be
provided for registration of a LLP and be made available for public inspection:

(a) the name of the LLP;

(b) the registered place of business of the LLP;

(c) the name, address and nationality of every partner, and where a partner
IS a corporation, the corporation’s name, country of incorporation,
registration number and registered office; and

(d) the person appointed as the designated compliance officer.

RECOMMENDATION 2

The study team recommends that a partner’s contribution can take the form of
cash and property.

RECOMMENDATION 3

The study team recommends that the words “Limited Liability Partnership” and/or
the abbreviation “LLP” should constitute a part of the name of every LLP and that
every invoice, order, receipt or business correspondence of any LLP should state
its registration number and that it is registered as a LLP.

RECOMMENDATION 4

The study team recommends that the law should not prescribe any upper limit on
the total number of partners ina LLP.

RECOMMENDATION 5
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The study team recommends that a LLP should have at least two partners. In the
event that there are less than two partners, the sole remaining partner should be
given a grace period of two years to either find a new partner or to commence
winding up the LLP. If he does not find a new partner or commence to wind up the
LLP within that grace period, he should be liable for all the liabilities and
obligations of the LLP incurred after the end of the grace period and the Court
may also order the winding up of the LLP.

RECOMMENDATION 6

The study team recommends that the disqualification criteria for company
directors in the Companies Act should apply in determining whether the Court
should disqualify any person from managing a LLP. A person who is the subject
of a disqualification order under the LLP Act or the Companies Act should be
automatically disqualified from being involved in the management of a LLP. In
deciding whether to issue a disqualification order, the Court will take into
consideration the person’s conduct in other companies and LLPs.

RECOMMENDATION 7

The study team recommends that the LLP legislation should provide for (a) the
transfer to and vesting in the LLP of all the business, undertaking and assets of a
partnership firm or company which proposes to reconstitute its business under the
LLP and (b) the assumption by the LLP at the same time of the liabilities and
obligations of the partnership firm or company subsisting at the time. Both the
transfer and assumption should take effect upon the registration of the LLP. The
study team also recommends that the partners of the firm before the transfer
should continue to remain liable (jointly and severally together with the LLP) for
the liabilities and obligations of the firm which were incurred prior to or which
arise from any contract entered into prior to the “conversion” into the LLP and that
the partners should be entitled to be indemnified by the LLP in respect of those
liabilities and obligations.

RECOMMENDATION 8

The study team recommends that a LLP should be tax transparent and the partners
should be taxed on their share of the income or gains of the LLP according to their
personal income tax rates.

RECOMMENDATION 9
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The study team recommends that a LLP registered for the purpose of the transfer
to it of all the business, assets and liabilities of a partnership firm should be
allowed to claim the tax attributes incurred previously, with no time limit imposed
on the utilisation and that a LLP constituted for the purpose of the transfer to it of
all the business, assets and liabilities of a company, should be able to claim the tax
attributes incurred previously at least for the initial period. Both such partnerships
and companies should also enjoy relief from stamp duty with respect to any
transfer of property to the LLP in connection with any “conversion”, at least for
the initial period.

RECOMMENDATION 10

The study team recommends that the LLP legislation should not impose any
obligation on the LLP or its partners to prepare and/or file its financial statements
or to have its accounts audited. However, a LLP should be required to keep proper
accounting records that will enable true and fair financial statements to be
prepared. The LLP should also be required to file with the Registrar annually, a
declaration as to whether or not it is solvent.

RECOMMENDATION 11

The study team recommends that a partner of a LLP should not by reason only of
being a partner of the LLP be held personally liable for the conduct of other
partners or the transactions or liabilities of the LLP. However, his liability to any
person for his own wrongful acts or omissions, including negligence, in the
situations where the law imposes liability on him to such person should not be
affected or extinguished merely on the basis that the acts or omissions were
carried out or occur in his role as a partner of the LLP.

RECOMMENDATION 12

The study team recommends that a partner should be liable to refund any
distribution made by the LLP to the partner (or his assignee) of any profits or
capital of the LLP within three years prior to the commencement of the winding
up of the LLP if the partner knows or ought to have known that the LLP was at the
time of the distribution insolvent or would be rendered insolvent by the
distribution.

RECOMMENDATION 13

The study team recommends that a partner of a LLP should not be allowed to
transfer his partnership but should be allowed to transfer or assign to any person
his right to receive any payment or distribution in respect of his partnership
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interest in the LLP subject to such limitations, restrictions or prohibitions that may
be imposed by the partnership agreement.

RECOMMENDATION 14

The study team recommends that the LLP should not be dissolved or wound up by
the death or bankruptcy of a partner subject to Recommendation 5.

RECOMMENDATION 15

The study team recommends that a LLP may be wound up by the Court
(“compulsory winding up”) under the following circumstances:

(a) the number of partners of the LLP is below two for a continuous period
of two years;

(b) the LLP is unable to pay its debts;

(c) the Court is of the opinion that it is not reasonably practicable to carry
on the partnership business in conformity with the partnership
agreement;

(d) the Court is of the opinion that it is just and equitable to wind up the
LLP; or

(e) the LLP is being used for an unlawful purpose or for purposes
prejudicial to public peace, welfare or good order in Singapore or
against national security or interest.

The study team also recommends that in a Court-ordered dissolution of a LLP, the
Official Receiver should act as the liquidator of the LLP if no other person has
been appointed as the liquidator or in the event there is no liquidator,

RECOMMENDATION 16

The study team recommends that a LLP should be allowed to voluntarily wind up
(a) if all the partners agree to do so or (b) in accordance with the partnership
agreement. The LLP Act will provide the procedure for the voluntary winding up
of LLPs. These procedures should be modelled after the existing winding up
regime for companies that are incorporated in Singapore.
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Report of the Study Team on Limited Liability
Partnerships

1 INTRODUCTION

The Study Team on Limited Partnerships (LPs) and Limited Liability
Partnerships (LLPs) was appointed by the Ministry of Finance in November 2002.
Its terms of reference are to work out the details of the legal framework governing
LP and LLP. The study team members are:

Co-Chairmen:  Mr Ronnie Quek Cheng Chye, Allen & Gledhill
Mr Quek See Tiat, PricewaterhouseCoopers

Members: Mr Chee Hong Tat, Ministry of Finance [until 31 Aug
2003]
Mr Tan Hoe Soon, Ministry of Finance [until 29 Feb
2004]

Mr Ong Pang Chan, Ministry of Finance

Ms Julie Huan, Attorney-General’s Chambers

Ms Suriakumari Sidambaram, Registry of Companies

and Businesses

Ms Toh Wee San, Registry of Companies and Businesses
Secretariat Mr Dexter Tan Wui Teck, Ministry of Finance

Mrs Tng-Tjen Su Tju, Ministry of Finance

2 BACKGROUND

2.1  There are currently two principal business structures in Singapore: firms
(comprising sole proprietorships and general partnerships) and companies. A firm
IS not a separate legal entity from its owners. The owners of a firm have unlimited
liability for all the debts and liabilities incurred by the firm. A company, on the
other hand, is a separate legal entity from its members and therefore the debts and
liabilities of a company are not the debts and liabilities of its members.

2.2 The Company Legislation and Regulatory Framework Committee
(CLRFC) had recommended that legislation be enacted to introduce LPs and LLPs
in Singapore. The new business structures will increase the options available to
businessmen and investors. The CLRFC’s report stated that LLPs are useful as
business, professional and investment vehicles and LPs can be used for private
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equity and fund investment businesses. The CLRFC also recommended that the
Singapore LLP Act be modeled on the US Delaware Revised Uniform Partnership
Act (the Delaware Code) and that the LLP structure be made available to all types
of businesses.

3 PUBLIC CONSULTATION

3.1  The study team issued two consultation papers on LPs and LLPs on 18 June
2003 and a total of 19 responses were received during the public consultation
exercise, which ended on 31 July 2003. The responses gave general support to the
study team’s recommendations. The team would like to take this opportunity to
express our appreciation to all respondents for their valuable comments. A list of
the respondents is attached at Appendix I.

3.2 The study team would also like to record and acknowledge the
contributions of the following who had unstintingly participated and provided
helpful insights:

. Associate Professor Hans Tjio, National University of Singapore
) Ms Paula Eastwood of PricewaterhouseCoopers
) Mr Charles Lim Aeng Cheng, Attorney-General’s Chambers

. Mr Sarjit Singh and Mr Chan Wang Ho, Insolvency and Public
Trustee’s Office

3.3  The study team has completed its work on LLPs and this report constitutes
the team’s final recommendations on LLPs. A separate final report on LPs will be
published later this year.

4 NATURE OF A LIMITED LIABILITY PARTNERSHIP

4.1  The objective was to create in the LLP a business structure which confers
limited liability on its investors or partners while allowing them to retain the
flexibility of operating the LLP as a partnership firm and which has perpetual
succession. Therefore, the LLP would be a legal entity separate from that of the
partners of the LLP, and with its own rights and liabilities distinct from those of
the partners. The LLP structured as a legal entity separate from the partners of the
LLP effectively shelters the individual partners from personal liability for the acts
of another partner carried out in the course of business and for the debts and
liabilities of the LLP. However, the LLP should not insulate a partner of the LLP
from the liability which he would otherwise incur under general principles of law
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by his own wrongful acts or omissions, even though such acts or omissions of his
are carried out or occur in his role as a partner of the LLP.

4.2  Whilst a LLP is similar to a company in certain respects, it should not be
subject to the existing companies legislation and should be the subject of a
separate statutory enactment. Many provisions in the Companies Act (such as
those relating to share capital, management, meetings and resolutions) should not
apply to the LLP given the objective for the creation of the LLP as a business
structure. Unlike a company, the profit-sharing and decision-making structure and
the terms of association of the owners of the LLP, namely the partners (including
their rights and duties as between and amongst themselves) could and should be
the subject of private agreement amongst them.

4.3 Jurisdictions such as the UK and US have introduced the LLP as a business
structure. The UK introduced their LLP Act in 2000, providing businesses with a
new structure that have the features of a company, but which is taxed and operated
as a partnership. In the US, the LLP legislation that has been most widely adopted
is the Delaware model. The popularity of the Delaware model stems from its
approach, which regards LLPs primarily as partnerships instead of treating them as
companies, as in the UK.

5 APPROACH OF THE STUDY TEAM

5.1 The study team has carefully considered all feedback received during the
public consultation exercise. The creation of any business structure involves the
consideration of the balance between the requirements of its potential users
(namely the potential investors or owners of the business) and the protection of
persons dealing with the structure (whether as customers, suppliers, lenders or
otherwise). The balance should be set with reference to the objective and purpose
for which the structure is created. In finalising its recommendations, the team was
guided by the objective to create a new business vehicle that is business friendly
(offering their owners privacy, flexibility and ease in making and revising the
arrangements which relate to capital contributions, profit sharing, management
and control and privacy of these arrangements) and at the same time, offers a
certain level of creditors’ protection. The public disclosure requirements relating
to the LLP should be kept to a minimum to maintain privacy of the arrangements
between and amongst the partners and to minimise the business and compliance
costs of the LLP structure. The team is of the view that the objective of creating
the LLP structure would be undermined if it is invested with all the features and
incidents of a company. While there should be safeguards to maintain a certain
level of creditors’ protection, the principle of caveat emptor should apply since
every person is free to decide whether or not to deal with any particular business.
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5.2  The study team agrees with the CLRFC that the introduction of LLPs will
make available an additional structure on which businesses could be set up or
organised. The LLP contains features that render it a more suitable business
structure for some businesses, such as professional firms, start-ups and small
family-owned businesses. Local firms and businesses could be structured or
restructured into LLPs to avail themselves of the benefits of limited liability
together with the privacy of arrangements which regulate decision making,
ownership rights and terms of association as well as perpetual succession. It will
also assist in attracting more foreign businesses wanting to be structured as a LLP
to Singapore. The LLP is not a substitute for the limited liability company as a
business structure for all situations. For example, the LLP structure may not be
suitable for businesses which require substantial investments and/or varied or
public participation either as its investors, lenders or suppliers. The persons who
choose to conduct business as owners or investors must select from amongst the
various business structures or vehicles (the LLP being only one of them) the most
appropriate business structure on which to establish and conduct the business they
have in mind, having regard to all relevant considerations.

6 FINAL REPORT

6.1  This final report on LLPs presents the study team's recommendations on the
following matters: (a) legal structure and registration requirements; (b) disclosure
and reporting requirements; (c) liability of partners and (d) dissolution
requirements.

7 LEGAL STRUCTURE AND REGISTRATION REQUIREMENTS
7.1  Legal structure and information required for registration

7.1.1 InJersey, the UK and US-Delaware, the LLP is a separate legal entity from
its partners and it only comes into existence from the date of
registration/incorporation with the regulator. Being a separate legal entity, the LLP
is able to hold property, sue and be sued in its own name and enjoy perpetual
succession and therefore the death, retirement or bankruptcy of a partner will not
dissolve the LLP. Consistent with the approach in other jurisdictions, the study
team recommends that a Singapore LLP should also be a legal entity separate from
its partners with unlimited legal capacity to contract and conduct business. It
should come into existence as from the date of registration with the Registrar of
LLPs.
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7.1.2 In the UK, LLPs are required to submit an incorporation document to the
Registrar of LLPs at the point of incorporation®. The incorporation document sets
out the name of the LLP, the address of its registered office, the name, address and
date of birth of each partner as well as details of the designated members. The
designated members are responsible for appointing auditors, delivering accounts to
the Registrar, notifying the Registrar of any changes in the LLP and acting on
behalf of the LLP if it is dissolved etc. The incorporation document must be
signed by all the partners and lodged with the Registrar. The incorporation
document will be available for inspection by any member of the public.

7.1.3 On the other hand, in US-Delaware, partners are required to submit a LLP
statement of qualification, which only sets out the name of the LLP, the address of
its registered office, the number of partners in the LLP, and the name and address
of the registered agent.

7.1.4 After considering the information requirements in the UK and US-
Delaware, and comparing this to the requirements in the Singapore’s Business
Registration Act, the study team recommends that the following information
should be provided for the registration of a LLP and be made available for public
inspection:

(a) the name of the LLP;

(b) the registered place of business of the LLP;

(c) the name, address and nationality of every partner, and where a partner
is a corporation, the corporation’s name, country of incorporation,
registration number (where available) and registered office; and

(d) the person appointed as the designated compliance officer.

Similar to the UK model, the registration document should be endorsed by all the
partners.

7.1.5 The UK LLP Act requires that at least two members of the LLP must be
designated as designated members who would be liable for the failure of the LLP
to comply with specific provisions of the LLP Act. The study team believes that
the LLP should have at least one designated compliance officer who will be
responsible for all regulatory filings and submissions. The designated compliance
officer should be a natural person of full age and capacity and ordinarily resident
in Singapore but he need not be a partner of the LLP. In the light of the duties
imposed on the designated compliance officer, no person should be designated as
a designated compliance officer of a LLP without his consent.

! The Registrar of LLPs in the UK is the same as the Registrar of Companies.
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7.1.6 Finally, in line with the practice in US-Delaware, the study team
recommends that there should not be a need for the LLP to either disclose the
individual partner’s capital contribution or the total capital contribution of the
LLP. This is consistent with the current law applicable to partnerships which does
not impose any requirement to publicly report or disclose partners' capital
contribution.

RECOMMENDATION 1

The study team recommends that the limited liability partnership (“LLP”)
should be a separate legal entity from its partners that comes into existence
upon registration with the Registrar of LLPs. The LLP should have unlimited
legal capacity to contract and conduct business and with perpetual
succession.

The study team also recommends that the following information should be
provided for registration of a LLP and be made available for public
inspection:

(a) the name of the LLP;

(b) the registered place of business of the LLP;

(c) the name, address and nationality of every partner, and where a
partner is a corporation, the corporation’s name, country of
Incorporation, registration number and registered office; and

(d) the person appointed as the designated compliance officer.

7.2  Contribution in kind

7.2.1 The practice of allowing partners to contribute in kind is common in other
jurisdictions such as Jersey, the UK and US-Delaware. During the consultation, all
respondents supported the study team’s recommendation to allow a partner to
contribute in kind. The study team agrees with the comments and believes that this
will provide businessmen with more flexibility when they set up LLPs to conduct
their business activities. A partner’s contribution may either take the form of cash
or property.

RECOMMENDATION 2

The study team recommends that a partner’s contribution can take the form
of cash and property.

7.3  Disclosure of limited liability status
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7.3.1 A safeguard for any limitation of liability is that the nature of the entity
must be sufficiently disclosed. This is to inform potential third parties that they are
dealing with an entity with limited liability. LLPs in Jersey, the UK and US-
Delaware have to identify themselves with the words “Limited Liability
Partnership” or the abbreviation “LLP”. In the UK, a LLP must also have (i) its
name, (ii) its place of registration and its registration number, and (iii) the address
of the registered office, in legible lettering, on all its stationery or communication
to the public.

7.3.2 The study team recommends that LLPs in Singapore should be required to
include either the words “Limited Liability Partnership” or the abbreviation “LLP”
as part of their name. In addition, every invoice, order, receipt or business
correspondence of the LLP should state its registration number which serves as a
unique identifier and that it is registered as a LLP. The statement will serve to
inform a potential contracting party or creditor of the fact that he is dealing with a
limited liability entity, and not a general partnership with unlimited liability.

RECOMMENDATION 3

The study team recommends that the words “Limited Liability Partnership”
and/or the abbreviation “LLP” should constitute a part of the name of every
LLP and that every invoice, order, receipt or business correspondence of any
LLP should state its registration number and that it is registered as a LLP.

7.4 No upper limit to the total number of partners

7.4.1 Currently, section 17(3) of the Companies Act prohibits the formation of
partnerships with more than 20 partners, except for a partnership formed for the
purpose of carrying on any profession or calling which can only be carried on by
those who possess qualifications prescribed by law. Therefore, firms which
provide professional services such as legal and accounting firms are not subject to
the 20-partner limit. This restriction is a legacy from the UK law, and it was
created to prevent the abuses by certain deed of settlement companies in the 18"
and 19" centuries.

7.4.2 In the June public consultation paper, the study team recommended that the
20-partner limit for LLPs be retained, with exceptions for professional LLPs. At
the same time, the study team suggested that Minister should be empowered to
increase the limit, to facilitate future adjustments.

7.4.3 Some respondents have expressed the view that the 20-partner limit is too

restrictive and prevents the future expansion of the business. Specifically,
respondents commented that a rapidly changing business environment may
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necessitate additional funding and additional partners for a LLP to embark on the
business opportunities which arise. A regulatory limit on the number of partners
may constrain the growth of the LLP if the limit is not increased in time for the
LLP to secure additional partners and funds to embark on those opportunities.

7.4.4 The study team notes that the existing limit on the number of partners in a
partnership in Singapore is more stringent than that in the other leading
jurisdictions. In New Zealand, the limit on the number of partners was removed in
1993 as it was seen as an impediment to business expansion. The UK no longer
imposes a limit on the number of partners for all types of partnerships since 2001.
Countries such as US-Delaware, Denmark, France and Germany also do not
impose any limits on the number of partners.

7.45 The study team carefully considered the implications to the various
stakeholders of a LLP if the 20-partner limit is lifted. A view had been expressed
that the risk of fraud increases with the number of partners. The study team is of
the view that if at all the size of the partnership increases the risk of fraud being
perpetrated by some of the partners, any such concern can be and should be
addressed in the agreement between the partners of the LLP (with respect to the
implementation of appropriate internal controls and measures affecting the
management and conduct of the LLP business) and not by the imposition of a
statutory limit on the total number of partners.

7.4.6 The study team therefore recommends that the law should not prescribe any
upper limit on the total number of partners in a LLP. The team believes it should
be for businesses to decide the appropriate number of persons who would be
partners. The study team also notes that currently, partnerships are able to readily
circumvent the 20-partner limit either through the creation of parallel partnerships
or trustee arrangements whereby a partner of the firm is constituted as a trustee of
his partnership interest for a number of beneficiaries.

RECOMMENDATION 4

The study team recommends that the law should not prescribe any upper
limit on the total number of partnersina LLP.

7.5 One-partner LLP

7.5.1 In Jersey and the UK, a LLP must consist of at least two partners. Article
21 of the Limited Liability Partnerships (Jersey) Law 1997 (“Jersey LLP Act”)
states that a LLP “shall be dissolved immediately upon there ceasing to be two or
more partners in the partnership.” In the UK, if a LLP is left with one partner and
that partner knowingly allows the LLP to continue with him as the sole partner for
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more than six months, he loses the protection of limited liability. In US-Delaware,
the LLP Act is silent on the legal consequences arising from the situation where a
LLP has only one partner. It would appear that there is no express requirement for
a LLP to maintain at least two partners.

7.5.2 In the June public consultation paper, the study team raised the issue of
whether a LLP should be statutorily required to have at least two partners. Some
respondents supported the idea of a one-partner LLP while others favoured a LLP
having at least two partners. The respondents who supported the idea of a one-
partner LLP expressed the view that this will increase business flexibility and
avoid the costs necessarily incurred in winding up the LLP when the number of
partners falls below two. They pointed out that the Government had accepted the
CLRFC’s recommendation to allow a private company to incorporate with one
shareholder and one director who need not be different persons. They commented
that as a LLP shares certain key attributes of a company (e.g. limited liability,
separate legal entity etc), there should not then be any requirement that the LLP
must have at least two partners.

7.5.3 However, the respondents who did not favour a one-partner LLP structure
expressed the view that a one-partner LLP is a misnomer because a partnership is
by definition, “a voluntary association of two or more persons who jointly own
and carry on a business for profit”. They also highlighted that such a practice will
not be in line with international norms.

7.5.4 Undeniably, allowing one-partner LLP will provide greater convenience to
the LLP, as it need not cease and wind up its business if the sole remaining partner
Is unable to find a new partner. However, it should not be difficult for the
remaining partner to secure a new partner within an adequate grace period if there
Is a viable business. Furthermore, this issue must be considered with reference to
the main objective of the creation of the LLP structure, namely to confer limited
liability on owners of businesses who would otherwise be partners of a firm with
unlimited liability. The interposition of a legal entity separate from its partners is
merely a device to confer limited liability on the partners. For the same reason, the
comparison with the one director and one shareholder company is not appropriate.

7.5.5 After due consideration of the responses, the study team recommends that
the LLP should have at least two partners but should be given a grace period of
two years to either find a new partner or to wind up in the event that the LLP has
only one partner, failing which the sole remaining partner should be liable for all
the liabilities and obligations of the LLP incurred after the end of the grace period
and the Court may order the winding up of the LLP. The two-year grace period
should be a sufficient timeframe for the sole remaining partner to either find a new
partner or to commence winding up the LLP.
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RECOMMENDATION 5

The study team recommends that a LLP should have at least two partners. In
the event that there are less than two partners, the sole remaining partner
should be given a grace period of two years to either find a new partner or to
commence winding up the LLP. If he does not find a new partner or
commence to wind up the LLP within that grace period, he should be liable
for all the liabilities and obligations of the LLP incurred after the end of the
grace period and the Court may also order the winding up of the LLP.

7.6  Suitability of partners

7.6.1 In the UK, LLP partners are subject to the same disqualifications and
penalties that apply to company directors. These disqualifications relate to the
unsuitability of a person resulting from his conviction on certain offences,
persistent breaches of company/LLP legislation, fraudulent conduct in the
management of the company/LLP etc. Furthermore, a company director who was
disqualified under the UK Companies Act will be automatically disqualified from
managing a LLP and vice versa.

7.6.2 In Singapore, the study team notes that the Companies Act also contains
disqualification criteria for company directors. The rationale for the
disqualification criteria is to prevent persons deemed unsuitable by the law to
manage companies, from mismanaging a company and then avoiding liability
through the corporate structure. As the partners of a LLP will enjoy limited
liability, the study team is of the view that the same disqualification criteria be
extended to apply to LLP partners who manage the LLP. Furthermore, a director
who mismanages a company and thereby becomes subject to a disqualification
order should not be allowed to manage a LLP.

7.6.3 In addition, the study team recommends that the Court, in making a
disqualification order under the LLP Act, should take into consideration not only
of the partner’s conduct in managing the LLP but also his conduct in managing
other LLPs or companies, as it involves an overall assessment of the person’s
corporate demeanour and conduct. This is consistent with the arrangement in the
Singapore Companies Act and the UK.

RECOMMENDATION 6

The study team recommends that the disqualification criteria for company
directors in the Companies Act should apply in determining whether the
Court should disqualify any person from managing a LLP. A person who is
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the subject of a disqualification order under the LLP Act or the Companies
Act should be automatically disqualified from being involved in the
management of a LLP. In deciding whether to issue a disqualification order,
the Court will take into consideration the person’s conduct in other
companies and LLPs.

7.7 “Conversion”toa LLP

7.7.1 In US-Delaware, a corporation or general partnership can easily convert to
a LLP, by filing a certificate of conversion with the Secretary of State’. The
Delaware Code does not prescribe any rules or procedures which facilitate the
transfer by an existing firm of its business, assets and liabilities to the LLP. The
UK LLP Act also does not provide for a conversion process or provisions which
operate to effect a transfer of the business, assets and liabilities but confers tax
relief for the transfer of business, assets and liabilities. A transfer of business,
assets and liabilities of a partnership firm to a LLP established under the UK LLP
Act would still have to be effected between the partnership firm and the LLP. This
would also be required in the case where a partnership firm chooses to transfer all
its business, assets and liabilities to a company. Furthermore, under the existing
law a transfer of obligations without the agreement of the person to whom the
obligation is owed would not bind such person.

7.7.2 Currently, the properties and assets of a partnership firm are held by the
partners as tenants in common (or in the name of one or more partners on trust for
the partners) because a partnership is not a legal entity. As the LLP would be a
legal entity separate from its partners and is able to enter into contracts and hold
properties in its own name, any “conversion" must necessarily involve the transfer
to and vesting in the LLP of all the business, undertaking and assets of the
partnership to the LLP and the assumption by the LLP at the same time of all the
liabilities and obligations of the partnership subsisting at the time. The transfer
must also include all the contracts, properties and assets held by any of the
partners in trust for the partnership. The study team therefore recommends that the
LLP legislation provide for (a) the transfer to and vesting in the LLP of all (but not
part) of the business, undertaking and assets of the partnership firm which
proposes to reconstitute its business under the LLP and (b) the assumption by the
LLP at the same time of all (but not part) of the liabilities and obligations of the
partnership firm subsisting at the time and for both the transfer and assumption to
take effect upon the registration of the LLP.

7.7.3 The study team recognises that the creditors of the partnership firm should
not be prejudiced by the "conversion” and should not therefore lose their right of

Z Section 15-1001, Delaware Revised Uniform Partnership Law
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recourse against the persons who were partners before the *“conversion” with
respect to the liabilities and obligations incurred or contracted by the partnership
firm before the "conversion”. Therefore, the study team recommends that the
partners of the firm before “conversion” should continue to remain liable (jointly
and severally together with the LLP) for the liabilities and obligations of the firm
which were incurred prior to, or which arise from any contract entered into prior to
the “conversion” into the LLP. The effect is that the liability of a partner in a
partnership firm for those debts and obligations will not be extinguished or limited
by, as a result of the "conversion™ into LLP. However, as all the assets of the firm
are transferred to the LLP, it would be appropriate for the partners to be conferred
a right to be indemnified by the LLP in respect of those liabilities or obligations.
This is similar to the provisions in US-Delaware.

7.7.4 For a partnership “converting” to a LLP, the team also recommends that
where possible, it should be allowed to keep its business name and business
registration number. This will save partnerships the administrative inconvenience
of re-registering itself.

7.7.5 The study team notes that some companies may have been incorporated by
their members purely to avail themselves of limited liability protection and who
would otherwise have elected to set up business under a LLP structure if the laws
had provided for it at the time. Therefore, it would be desirable for the LLP
legislation to also facilitate the "conversion™ of a company to a LLP. For instance,
the LLP legislation should, like the Delaware Code, provide for the transfer of all
the business, undertaking, assets and liabilities of the company to the LLP. This
will provide clarity and certainty to companies wishing to “convert” to the new
structure. However, as all the business, assets and liabilities of the company would
be transferred on "conversion”, it would in this case be pointless to provide for the
company to be jointly liable with the LLP for the debts and obligations existing
prior to “conversion” and which would be transferred to the LLP.

7.7.6 For the “conversion” of a company into a LLP, to ensure that the
shareholders' and creditors’ interests are protected, the study team recommends
that certain safeguards should be imposed. The unanimous consent of all the
company's shareholders to the “conversion” must first be obtained and the LLP
should be required to state in its invoices, orders, receipts and business
correspondence for a period of one year that it had been *“converted” from a
company. This will serve to inform the persons who continue to deal with the
company after the "conversion" of the change in its status.

RECOMMENDATION 7
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The study team recommends that the LLP legislation should provide for (a)
the transfer to and vesting in the LLP of all the business, undertaking and
assets of a partnership firm or company which proposes to reconstitute its
business under the LLP and (b) the assumption by the LLP at the same time
of the liabilities and obligations of the partnership firm or company
subsisting at the time. Both the transfer and assumption should take effect
upon the registration of the LLP. The study team also recommends that the
partners of the firm before the transfer should continue to remain liable
(Jointly and severally together with the LLP) for the liabilities and obligations
of the firm which were incurred prior to or which arise from any contract
entered into prior to the “conversion” into the LLP and that the partners
should be entitled to be indemnified by the LLP in respect of those liabilities
and obligations.

8 TAXTREATMENT
8.1 Taxation framework for LLP

8.1.1 In US-Delaware and the UK, LLPs are taxed as partnerships instead of
corporations. In US-Delaware, LLPs are even given the choice to decide whether
they prefer to be taxed as corporations or as partnerships.

8.1.2 For the tax treatment of LLP, the study team’s main focus is on what
should be the broad taxation framework for LLP, namely, the basis on which a
LLP will be taxed and the tax treatment for a partnership that converts into a LLP
etc.

8.1.3 The study team recommends that similar to the arrangement in US-
Delaware and the UK, a LLP should be tax transparent. This means that though a
LLP is a separate legal entity, the LLP itself will not be subject to taxation. The
LLP is also not the employer of its partners. Instead, the partners of the LLP
should be treated for tax purposes as if they remain partners under a general
partnership and are taxed on their share of the LLP’s income or gains, according to
their personal income tax rates.

RECOMMENDATION 8

The study team recommends that a LLP should be tax transparent and the
partners should be taxed on their share of the income or gains of the LLP
according to their personal income tax rates.

8.2  Concessionary tax measures for “conversion” of partnership/company
to LLP
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8.2.1 In the UK, tax reliefs are given to facilitate partnerships converting to
LLPs. For example, stamp duty is not chargeable on an instrument by which
property is conveyed or transferred by a person to a LLP in connection with any
"conversion" of any partnership to the LLP within a period of one year from the
date of registration of the LLP. In addition, where a LLP succeeds to a business
previously carried on by an existing partnership, there should be no cessation of
trade for income tax purposes.

8.2.2 As aLLP isto be taxed as a general partnership, the study team is of the
view that the framework for partnerships “converting” into LLPs should not be
more onerous than existing treatment for succeeding partnerships. Hence,
consistent with the approach that LLPs are to be regarded as partnerships, the team
proposes that succeeding LLPs should be allowed to claim tax attributes (e.g.
capital allowances, accruals deductibility) incurred by the previous partnership,
with no time limit imposed on utilisation. This continuing effect would only be
applicable to existing partnerships that were incorporated after 1 January 1969.
This is to streamline the treatment for partnerships and LLPs in future because
these pre-1969 partnerships are subject to cessation provision under the Income
Tax Act (ITA) by virtue of their coming to being before the introduction of
preceding year of assessment concept in our present ITA. The study team believe
this should not create any serious difficulty or inconvenience as there are not many
pre-1969 partnerships currently in existence. The team is also of the view that
there should be a relief from stamp duty in respect of any transfer in connection
with the "conversion™ of a partnership into a LLP, at least for the initial period.
The study team notes that the partnerships which provide certain professional
services are regulated by particular statutory enactments and these partnerships
who wish to "convert" into LLPs will not be able to do so until the law regulating
their profession is amended accordingly. Therefore, the study team recommends
that this should be taken into account in determining the period during which they
would be able to enjoy relief from stamp duty if the relief is only granted for an
initial period. To further facilitate the “conversion”, the team recommends that
LLPs resulting from “conversion” of partnerships should be allowed to retain its
original GST registration number.

8.2.3 Although the taxation framework for a company is different from that of a
partnership or LLP, the companies should not be deprived of the benefits of
“conversion" to LLP. This is because as stated in paragraph 7.7.5 above, some of
these companies would not have been established as companies if the laws
permitted LLPs at the time. Therefore, the companies that elect to "convert"
should be allowed to claim the tax attributes incurred previously, at least for the
initial period. It should also be allowed to enjoy stamp duty waiver for transfers
effected in connection with the “conversion”.
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8.2.4 If loss relief were to be granted to partners of on-going LLPs, the limit of
loss relief claimed should be restricted to the partner’s actual paid up contribution
and should not take into account committed amounts which has not been
contributed to the LLP. In the UK, partners of a LLP are allowed to claim relief
for the interest on the loans that they have obtained to invest in the LLP. The team
recommends that IRAS should also consider granting interest relief to LLPs.

RECOMMENDATION 9

The study team recommends that a LLP registered for the purpose of the
transfer to it of all the business, assets and liabilities of a partnership firm
should be allowed to claim the tax attributes incurred previously, with no
time limit imposed on the utilisation and that a LLP constituted for the
purpose of the transfer to it of all the business, assets and liabilities of a
company, should be able to claim the tax attributes incurred previously at
least for the initial period. Both such partnerships and companies should also
enjoy relief from stamp duty with respect to any transfer of property to the
LLP in connection with any “conversion”, at least for the initial period.

9 ACCOUNTING RECORDS AND FINANCIAL STATEMENTS
9.1 Accounting records and audit

9.1.1 In Jersey, all LLPs are required to maintain accounting records. However
there is no statutory requirement for the accounts to be audited or filed with the
Registrar®. In US-Delaware, a LLP is required to file an annual report, containing
information relating to non-financial items such as the name, address and number
of partners in the LLP.

9.1.2 Inthe UK, a LLP is treated like a company and is required to prepare and
file audited accounts. Like companies, exemptions from audit and from some
aspects of disclosure apply for certain “small” and “medium” sized LLPs. The
relevant size thresholds mirror those for companies in each case and any increases
in the thresholds for companies will apply to LLPs equally. This financial
disclosure requirement and the appropriateness of applying corporate accounting
standards to professional partnerships have deterred some professional
partnerships from structuring themselves as LLPs in the UK. The team notes that
the UK approach of treating LLPs as if they were companies has been criticised
and is often cited as a reason why the UK LLP model is not as widely used.

% Article 9, Limited Liability Partnerships (Jersey) Law 1997
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9.1.3 In the June consultation paper, the team also asked whether a LLP should
be required to prepare financial statements that comply with the prescribed
accounting standards i.e. the Financial Reporting Standards (FRS). Most
respondents who commented on this did not agree. They are of the view that this
would add to the costs of doing business under a LLP in that the LLP would have
to engage an accountant to prepare financial statements which comply with the
FRS.

9.1.4 The study team recommends that Singapore should adopt the Jersey and
US-Delaware arrangements. This means that a LLP, like a partnership, should not
be required by the LLP legislation to have its accounts audited or filed with the
regulator. The LLP should however be required to keep proper accounting records
that will enable true and fair financial statements to be prepared. For creditors’
protection, the LLP should also be required to file with the Registrar annually, a
declaration as to whether or not it is solvent.

RECOMMENDATION 10

The study team recommends that the LLP legislation should not impose any
obligation on the LLP or its partners to prepare and/or file its financial
statements or to have its accounts audited. However, a LLP should be
required to keep proper accounting records that will enable true and fair
financial statements to be prepared. The LLP should also be required to file
with the Registrar annually, a declaration as to whether or not it is solvent.

10  LIABILITY OF APARTNER
10.1 Liability of the LLP and its partners

10.1.1 In US-Delaware, a partner of a LLP is not personally liable for claims
against the firm arising from negligence or other forms of malpractice, unless the
partner was personally involved in the negligence or malpractice®.

10.1.2 In the UK, every member of the LLP is deemed as an agent of the LLP.
Therefore, persons dealing with a partner of a LLP will contract with the LLP
rather than with the partner of the LLP. The liability arising from the contract
should therefore be the liability of the LLP and not its partners.

* Section 15-306(c) of the Delaware Code provides that “an obligation of a partnership incurred while the
partnership is a limited liability partnership, whether arising in contract, or tort or otherwise, is solely the
obligation of the partnership. A person is not personally liable, directly or indirectly, by way of
indemnification, contribution, assessment or otherwise, for such an obligation solely by reason of being or
acting as a partner.”
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10.1.3 The study team recommends that a partner of a LLP should not by reason
only of being a partner of the LLP be held personally liable for the conduct of
other partners of the LLP or the transactions of the LLP. However, the LLP
structure should not insulate a partner from the liability which he would otherwise
incur to any person (which may include the LLP and or a person dealing with the
LLP) under law by his own wrongful acts or omissions even though such acts or
omissions of his are carried out or occur in his role as a partner of the LLP.

10.1.4 In the event that the LLP becomes insolvent, a partner’s liability for the
transactions and liabilities of the LLP should be limited to the amount of his
capital contribution to the LLP subsisting at the time.

RECOMMENDATION 11

The study team recommends that a partner of a LLP should not by reason
only of being a partner of the LLP be held personally liable for the conduct of
other partners or the transactions or liabilities of the LLP. However, his
liability to any person for his own wrongful acts or omissions, including
negligence, in the situations where the law imposes liability on him to such
person should not be affected or extinguished merely on the basis that the
acts or omissions were carried out or occur in his role as a partner of the
LLP.

11.1 Capital withdrawal

11.1.1 The UK Insolvency Act® provides that withdrawals made by LLP partners
during the two years prior to the commencement of winding up will be subject to a
clawback, if the partner knew or had reasonable grounds for believing that the
LLP was, or would be unable to pay its debts at the time of withdrawal. The
clawback applies to all forms of withdrawals (including profits, salaries, interests
on loans to the LLP).

11.1.2 In Jersey, it was provided that where any LLP property, including a share in
the profits, is withdrawn by a partner at a time when the LLP is insolvent, or if the
LLP becomes insolvent as a result of the withdrawal, the partner should be liable,
with his liability limited to an amount equal to the value of the withdrawal, less
any amount previously recovered from him. Jersey also provide that six months
prior to the insolvency of a LLP, any partner who is found withdrawing
partnership property, other than in the ordinary business affairs of the LLP, would
be liable for the amount withdrawn®.

® Section 214A of the UK Insolvency Act.
® Article 5(3) and 5(4) of the Jersey LLP Act
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11.1.3 In US-Delaware, if a partner of a LLP knew, at the point of withdrawal,
that the LLP had failed the asset test (namely, its liabilities exceed its assets), he
has an obligation to repay the amount withdrawn for a period of three years after
the withdrawal date. This clawback provision applies to most types of distribution,
including share of profits. However, compensation for benefits or payments made
in the ordinary course of business pursuant to a bona fide retirement or benefits
programme are not subject to clawback.

11.1.4 The study team recommends that a partner should not be required to repay
any distributions made when the LLP is solvent and is not rendered insolvent
thereby. The LLP is solvent if it can pay its debts as and when they become due
and payable and the fair value of its assets exceeds its liabilities. However if at the
time of any distribution, the LLP was insolvent or is rendered insolvent thereby
and the partner receiving the distribution knew or ought to know this, then the
partner should be liable to repay the amount paid or distributed if the payment or
distribution occurred within three years prior the commencement of the winding
up of the LLP and if they comprise any of the following:

(a) distribution of profits of the LLP; and
(b) withdrawal or refund of capital contributed by any partner.

The study team believes that the liability of a partner or his assignee to refund any
repayment of any loan made to the LLP and any payment of any interest on such
loan should be determined with reference to the law relating to unfair preference
which should apply in the event of the liquidation of the LLP.

11.1.5 During the consultation, the team received differing comments from
respondents on the proposed clawback period. Some proposed that the clawback
period should be pegged to the usual time bar of six years, so as to offer a
reasonable degree of protection to creditors of the insolvent LLP. Others however
expressed the view that the three years clawback period is too long and proposed
that it should be reduced to one year. The team believes three years is a suitable
timeframe as there is a need to balance the need to provide certainty to partners in
the conduct of their affairs and at the same time provide protection to creditors of
the LLP. The limitation period imposed by the Limitation Act will however
continue to apply to actions against a partner for personal liability for his own
misc7onduct or breach of duty owed to the LLP or the persons dealing with the
LLP".

RECOMMENDATION 12

" Under common law, the limitation period for actions in contract and tort is six years from the date on
which the cause of action arose.
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The study team recommends that a partner should be liable to refund any
distribution made by the LLP to the partner (or his assignee) of any profits or
capital of the LLP within three years prior to the commencement of the
winding up of the LLP if the partner knows or ought to have known that the
LLP was at the time of the distribution insolvent or would be rendered
insolvent by the distribution.

11.2 Assignment by partners

11.2.1 In US-Delaware, sections 15-502 and 15-503 of the Delaware Code provide
that a partnership interest is personal to the partner and only a partner’s right to
receive any payments or distributions in respect of his partnership interest may be
transferred. The transferee only has the right to receive the payments or
distributions but cannot participate in management or inspect the LLP’s books or
records. Similarly in the UK, a transferee is entitled to receive distributions but
may not participate in management or administration of the LLP. The effect is that
a partner cannot unilaterally assign his status as a partner (with the accompanying
rights e.g. management rights) such that the transferee becomes a partner in his
place.

11.2.2 The study team agrees with the practice in the UK and US-Delawatre, i.e. a
partner of a LLP should only be allowed to transfer or assign to any person his
right to receive any payment or distribution in respect of his partnership interest,
but not his status as a partner. If a new partner is to be introduced in place of an
old one, this should be regarded as a change in the composition of the partners of
the LLP namely, by retirement of a partner and admission of a new partner. This
should be governed by the partnership agreement.

11.2.3 In the June consultation paper, the team asked whether the consent of the
other partners in the LLP should be sought before a partner can transfer his
economic interests to a third party. Most respondents are of the view that consent
of the other partners are needed, however they differ on whether this consent
should be unanimous (100%), a qualified majority (75%) or a simple majority
(50%). The study team proposes this should be the subject of the contractual
agreement between the partners and should not be prescribed by the LLP
legislation.

RECOMMENDATION 13

The study team recommends that a partner of a LLP should not be allowed to
transfer his partnership but should be allowed to transfer or assign to any
person his right to receive any payment or distribution in respect of his
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partnership interest in the LLP subject to such limitations, restrictions or
prohibitions that may be imposed by the partnership agreement.

12 DISSOLUTION AND WINDING UP
12.1 Death or bankruptcy of a partner

12.1.1 In the UK, the death or bankruptcy of a partner will not dissolve the LLP,
to the extent where the number of partners in the partnership does not fall below
two. Article 20 of the Jersey LLP Act also provides that unless the partnership
agreement states otherwise, the death or bankruptcy of a partner will not result in
the dissolution of the LLP. Similarly, in US-Delaware, the death or bankruptcy of
a partner will not lead to an automatic dissolution. This is consistent with the
principle that the LLP is a separate entity from its partners.

12.1.2 The study team hence recommends that LLP should not be affected by the
death or bankruptcy of a partner subject to Recommendation 5. Normal
partnership tax treatment will apply with regard to the death or bankruptcy of a
partner (in this case, the deceased partner's interest in the partnership would
devolve to his estate).

RECOMMENDATION 14

The study team recommends that the LLP should not be dissolved or wound
up by the death or bankruptcy of a partner subject to Recommendation 5.

12.2 Power of the Court to order dissolution

12.2.1 In the UK, a LLP may be wound up by the Court (“compulsory winding
up”) under any of the following circumstances:

(a) it has determined that it may be wound up by the Court;

(b) it has not commenced business within a year from its incorporation or
has suspended its business for a whole year;

(c) the number of members falls below two;

(d) it is unable to pay its debts; or

(e) the Court is of the opinion that it is just and equitable that the LLP be
wound up.

12.2.2 In US-Delaware, sections 15-801(5) and 15-801(6) of the Delaware Code

provide that there are only two main grounds for dissolution by the Court. These
are “when it is not reasonably practicable to carry on the partnership business...in
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conformity with the partnership agreement” or “when the Court of Chancery (is of
the view) that it is equitable to wind up the partnership business or affairs”.

12.2.3 The study team is of the view that similar to the UK and US-Delaware, the
LLP Act should specify the circumstances whereby the Court may wind up a LLP.
The team proposes that the grounds for a Court-ordered dissolution should be:

(a) the number of partners is below two for a continuous period of two
years;

(b) the LLP is unable to pay its debts;

(c) the Court is of the opinion that it is not reasonably practicable to carry
on the partnership business in conformity with the partnership
agreement;

(d) the Court is of the opinion that it is just and equitable that the LLP be
wound up; or

(e) the LLP is being used for an unlawful purpose or for purposes
prejudicial to public peace, welfare or good order in Singapore or
against national security or interest.

12.2.4 The team notes that currently, in a Court-ordered dissolution of a company,
if no private liquidator is appointed, the Official Receiver would be appointed as
the liquidator for the company. The same arrangement exists in the UK, where the
Official Receiver becomes the liquidator of the LLP, by virtue of his office, until
another person is appointed the liquidator. Hence the team recommends that in the
event of a Court-ordered winding up of a LLP, the Official Receiver shall be the
liquidator of the LLP if no other person is appointed as the liquidator or if there is
no liquidator.

RECOMMENDATION 15

The study team recommends that a LLP may be wound up by the Court
(“compulsory winding up’’) under the following circumstances:

(a) the number of partners of the LLP is below two for a continuous
period of two years;

(b) the LLP is unable to pay its debts;

(c) the Court is of the opinion that it is not reasonably practicable to
carry on the partnership business in conformity with the
partnership agreement;

(d) the Court is of the opinion that it is just and equitable to wind up
the LLP; or
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(e) the LLP is being used for an unlawful purpose or for purposes
prejudicial to public peace, welfare or good order in Singapore or
against national security or interest.

The study team also recommends that in a Court-ordered dissolution of a
LLP, the Official Receiver should act as the liquidator of the LLP if no other
person has been appointed as the liquidator or in the event there is no
liquidator.

12.3 Voluntary dissolution

12.3.1 Section 84(1) of the UK Insolvency Act states that a LLP may be wound up
voluntarily when it “determines that it is to be wound up voluntarily”. It is
regarded as a members’ voluntary liquidation when the designated members of the
LLP believe that it is solvent and they make a statutory declaration of its solvency.
In the UK, the dissolution process of a LLP is similar to the process for a
company. Hence, there is a need for the LLP to appoint a liquidator, prepare a
statement of affairs which would be laid before the creditors etc.

12.3.2 In US-Delaware, section 15-801 of the Delaware Code provides the
grounds for the voluntary dissolution of a LLP. For instance, a LLP may be wound
up on the occurrence of a terminating event as provided for in the partnership
agreement or an event that makes it unlawful for business to be continued. US-
Delaware does not prescribe the procedure for voluntary winding up but it does
provide that the Court of Chancery may order judicial supervision of the winding
up process.

12.3.3 In the June public consultation paper, the study team proposed that a LLP
should be allowed to wind up voluntarily if all the partners agree to do so. All the
respondents agree to voluntary dissolution for a LLP. However, they opined that in
doing so, the partners of the LLP should be required to undertake certain
procedures in order to protect the interests of creditors. They suggested that, for
consistency, the procedures should be similar to those required for companies,
such as filing a declaration of solvency with the Registrar and the publication of a
notice at the commencement of the winding up procedures.

12.3.4 The study team has considered the suggestions from the respondents and
agrees that the LLP legislation should prescribe procedure for voluntary winding
up and that the winding up regime should mirror that of companies. The
procedures should serve to provide clarity to LLPs as well as protect the interests
of creditors.
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12.3.5 Unlike companies, judicial management and schemes of arrangements will
not be applicable to LLPs since a LLP is essentially a partnership with limited
liability through the interposition of a legal entity between the partners and the
persons dealing with the partnership business. The provisions governing
receivership will, however, be applicable to LLPs and will be duplicated in the
LLP Act. This is because the purpose of receivership is to pay off the creditors on
whose behalf the appointment of the receiver was made, and upon successful
conclusion of the receivership, the LLP is still an existing entity and may continue
its business.

RECOMMENDATION 16

The study team recommends that a LLP should be allowed to voluntarily
wind up (a) if all the partners agree to do so or (b) in accordance with the
partnership agreement. The LLP Act will provide the procedure for the
voluntary winding up of LLPs. These procedures should be modelled after
the existing winding up regime for companies that are incorporated in
Singapore.

~The End~
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