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REVIEW OF RULES OF COURT RELATING
TO ARBITRATION

1. Introduction

1.1 Pursuant to the enactment of the Arbitration Act 2001" and
the International Arbitration (Amendment) Act 2001% by Parliament
on 5 Oct 2001, the Law Reform and Revision Division (LRRD) of
the Attorney-General's Chambers, undertook a study of the existing
Rules of Court to ascertain any amendments that may be required.
The Division was assisted by Law Reform Consultant Lawrence
Boo and the Rules were drafted in consultation with Mr Warren
Khoo, Chairman, Singapore International Arbitration Centre (SIAC)
and retired Judge of the Supreme Court.

1.2 Order 69 of the Rules of Court currently deals with domestic
arbitration under the “old” Arbitration Act’. The new Arbitration
Act 2001 has completely revamped the regime of domestic
arbitration in Singapore by repealing the old Act. The new Act is
closer to the UNCITRAL Model Law and the International
Arbitration Act (IAA), and incorporates useful provisions from the
UK Arbitration Act 1996 Accordingly, Order 69 has to be
amended to support the new provisions in the Arbitration Act 2001
and to weed out obsolete references to the “old” Arbitration Act.

1.3 Order 69A of the Rules of Court currently deals with
international arbitration proceedings. With the enactment of the
International Arbitration (Amendment) Act 2001 which contains
certain consequential changes and updated provisions to supplement
the International Arbitration Act as a result of the new Arbitration
Act 2001, Order 69A has to be fine-tuned.

2. Approach

2.1  This report sets out our recommendations for proposed
amendments to Orders 69 and 69A to support the new Acts. The
draft amendments to the Rules of Court are set out in Annex A4 to
this report. We have examined the UK Rules of the Supreme Court
(Amendment) 1996° that were enacted pursuant to the UK

! Act 37 of 2001. Passed by Parliament on 5th October 2001 and assented to by the
President on 17th October 2001.

2 Act 38 of 2001. Came into force on 1 Nov 2001 vide commencement notification S
538/2001.

? Cap 10, 1985 Rev Ed.

4 See the Division’s report, Review of Arbitration Laws, LRRD Report 3/2001, which

may be accessed a http://www.agc.gov.sg.
% 1996 SINo. 3219 (L.18).



Arbitration Act 1996. We recommend the importation of some
useful provisions. Annex B sets out for case of reference a table of
derivations of our draft amendments. Annex C is a comparative
table of Order 73 of the UK Rules of the Supreme Court 1996 vis a
vis the current Orders 69 and 69A of the Singapore Rules, and
contains our comments on the changes recommended to our Rules
in the light of the UK Rules. Annex D sets out a consolidated table
of all the applications that may be made to the court under the
Arbitration Act 2001.

2.2 The first draft of the Rules were submitted to Mr Warren
Khoo, Chairman SIAC, on 9 Nov 2001 for comments. Mr Khoo
replied on 21 Nov 2001 with preliminary comments of a drafting
nature. Mr Khoo subsequently discussed, with Head, LRRD on 24
Nov 2001, more substantive comments on the provisions relating to
“appeals” and “leave to appeal”. LRRD forwarded a revised draft
on 27 Nov 2001 to Mr Khoo who then requested for more time to
consider the Rules in depth. On 27 Dec 2001, Mr Khoo forwarded
substantive and useful comments to the Rules. All his proposals
were adopted. In particular, Mr Khoo proposed that the provisions
of Order 55D of the Singapore Rules of Court dealing with appeals
from the Subordinate Courts to the High Court be adopted in Order
69. Mr Khoo’s letter of 27 Dec 2001 and the enclosed annexes are
reproduced at Annex E to this Report.

3. Order 69 - Domestic Arbitration

3.1 We recommend the repeal and re-enactment of Order 69.
Order 69 as proposed to be re-enacted contains provisions that are
in the current Order 69, and some provisions in Order 69A and
Order 73 of the UK Rules of the Supreme Court 1996 that are
useful for the domestic arbitration regime. As mentioned above,
provisions from Order 55D of our Rules of Court have also been
adopted. Some provisions are novel and were drafted by Mr Khoo.

Order 69, Rule 1

3.2 The draft Order 69, Rule 1 provides for the interpretation of
certain terms to be used throughout the Order. For ease of reference,
“Act” means the Arbitration Act 2001 in Order 69.

Order 69, Rule 2

3.3 The draft Order 69, Rule 2 is largely based on the existing
Order 69A, Rule 2. As the number and type of applications that may
be made to the Court under the Arbitration Act 2001 have increased
(see Amnex D where a detailed and consolidated table of
applications to the Court under the Arbitration Act 2001 is set out),



this Rule provides for the applications that may be made by
originating motion.

3.4  These applications are:
(a) to challenge an arbitrator under section 15(4) of the Act;
(b) to remove an arbitrator under section 16 of the Act;

(c) to decide on the arbitral tribunal’s ruling on jurisdiction
under section 21(9) of the Act;

(d) to determine, under section 45 of the Act, any question
of law arising in the course of the arbitration
proceedings;

(e) to set aside an award under section 48 of the Act; or
(f) for leave to appeal under section 49(3)(b) of the Act.

3.5 An appeal with the agreement of all parties under section
49(3)(a) of the Act must also be made by originating motion.

3.6 Rule 2 also allows any party to request that the matter be
heard in chambers or in camera.

Order 69, Rule 3

3.7  This Rule is based on the current Order 69, Rule 3 as well as
Order 69A, Rule 3. It sets out the applications that may be made to
a Judge in Chambers or the Registrar. These applications are to be
made by originating summons or by summons in the action if an
action is pending.

3.8  These applications are:

(a) to reinstate discontinued proceedings under section 6(4)
of the Act;

(b) for leave to enforce interlocutory orders or directions of
an arbitral tribunal under section 28(4) of the Act;

(c) for an order in support of arbitration proceedings under
section 31 of the Act;

(d) for an extension of time under section 10 or 36 of the
Act;

(e) for an order under section 41(2) of the Act where the
arbitral tribunal withholds its award for non-payment of
fees;

(f) for leave to enforce an award under section 37 or 46 of
the Act;



(g) to hear an application otherwise than in open Court
under section 56 of the Act; or

(h) to give directions on whether and to what extent
information relating to an application heard otherwise
than in open Court may be published under section 57 of
the Act.

39 In urgent cases, the above applications may be made ex
parte.

Order 69, Rule 4

3.10 Rule 4 deals specifically with applications under section 45
of the Act to determine any question of law arising in the course of
the reference. This rule is adopted from the UK Order 73, rule 19
and the current Order 69, Rule 4. As the Act requires such
applications to be made only upon agreement of the parties or with
the arbitral tribunal’s permission, the Rule sets out that such
agreement or permission must be made or given in writing,.

3.11 If the application is made with the arbitral tribunal’s
permission but without the agreement of the parties, the affidavits
filed by the applicant must set out all evidence relied on by the
applicant in support of the contention that the Court should consider
the application.

3.12 We considered whether to adopt the UK Order 73, rule 19(3)
which allows the Court to consider whether it will hear an
application without a hearing. We were persuaded not to adopt this
provision by Mr Khoo’s argument that we should not deny the
partics a hearing on as important a matter as a question of law. It is
also incongruous to provide for a norm of no hearing for
applications on a question of law when other simpler applications
are decided with a hearing.

Order 69, Rule 5

3.13 As drafted by Mr Khoo, this Rule seeks to import and adopt
elements of Orders 55D and 57 of our Rules of Court and the
English Practice Note issued by Bingham J (as he then was) on 3
May 1985 (see Annex B Bis to Mr Khoo’s letter at Annex E)

3.14 By way of comparison and for reference, the original draft
Rule 5 is set out in a “box”. This is a shorter rule but Mr Khoo is of
the opinion that it is too sketchy. The original draft of Rule 5 is
modified from the existing Order 69, Rules 4 and 4A. It provides
for how appeals and applications for leave of the Court to appeal
against an award or a decision of the Court may be made.



Order 69, Rule 6

3.15 Mr Khoo has rightly proposed that applications for leave to
appeal on a question of law be set out in a separate Rule 6 in order
to avoid confusion if the provisions for these two separate
applications are merged into one rule. Accordingly, Rule 6 as
drafted by Mr Khoo is similar to Rule 5. Note that Rule 6(10)
provides that once leave to appeal is granted, the substantive appeal
can be heard by the same Judge at the same hearing. Mr Khoo has
correctly pointed out that it would not be economical for a separate
hearing to be fixed when all the facts, law and arguments have been
laid before the Court hearing the application for leave.

3.16 By way of comparison and for reference, our original draft
Order 69, Rule 5A on the same subject is reproduced in the “box”.
This draft was adopted from Order 69, Rule 4A and the UK Order
73 rule 20. It is a shorter procedure but as Mr Khoo pointed out is
not in line with recent developments in our Rules in Order 55D.

Order 69, Rule 7

3.17 This Rule was proposed and drafted by Mr Khoo. Mr Khoo
is of the opinion that a more detailed procedure for applications to
set aside arbitral awards would be helpful. Similar provisions have
also been inserted into the proposed Order 69A, Rule 2(4A) to (4D).

Order 69, Rule 8

3.18 Rule 8 provides that where the application is for leave to
appeal to the Court of Appeal against a decision of the Court, the
application must be made within 7 days of the decision of the Court,
or where leave is refused, within 7 days of the refusal of leave.

Order 69, Rule 9

3.19 This Rule is adopted from Order 73, rule 21 of the UK Rules
of the Supreme Court. This Rule allows applications under section
10 of the Act (for an extension of time to commence arbitral
proceedings or to make an award) to include an application for a
declaration that such an order is not needed.

Order 69, Rules 10 and 15

3.20 Rule 10, on service out of the jurisdiction of summons and
notices for the purposes of this Order, and Rule 15, on the
registration in the High Court of foreign awards for the purposes of
enforcement in Singapore, are based on the current equivalent Rules
(ie Order 69, Rules 5 and 6, respectively). Mr Khoo has rightly
pointed out a defect in the drafting of the current Order 69, Rule 6



and has accordingly redrafted Rule 15. This Rule should be
distinguished from Order 69A, Rule 6 on the enforcement of
foreign awards recognised under the UN Convention for the
Recognition and Enforcement of Foreign Arbitral Awards, New
York 1958 (“New York Convention”). The New York Convention
is given effect in our law through Part III of the International
Arbitration Act.

Order 69, Rule 11

3.21 This Rule is adopted from Order 73, rule 10 of the UK Rules
of the Supreme Court. It allows notice requirements under this
Order to be sufficiently met by service of the relevant originating
process referred to in this Order.

Order 69, Rule 12

3.22 This Rule is adopted from Order 69A, Rule 7 and provides
for the application of certain provisions of Order 38 which deals
with subpoena duces tecum or ad testificandum to apply to
subpoenas issued by the Court to compel witnesses to attend or
produce documents before an arbitral tribunal.

Order 69, Rule 13

3.23 This Rule is adopted from Order 69A, Rule 5. This Rule
provides that an application may be made to the Court to enforce
any order or direction made by the arbitral tribunal under section
28(4) of the Act, such as security for costs, discovery of documents,
preservation or interim custody of any evidence or property which is
the subject matter of the dispute, and taking of samples. These
powers of the tribunal are found in section 28(4) of the Arbitration
Act 2001. Section 28(4) is modeled after section 12 of the
International Arbitration Act (Cap.143A).

Order 69, Rule 14

3.24 This Rule is adopted from the existing Order 69, Rule 7 and
deals with an application to the Court to enforce an arbitral award.

3.25 An application under this Rule may be made ex parte, but the
order nisi granting leave must be served on the debtor. This Rule
also provides for the requirements in the affidavit supporting the
application.

Order 69, Rule 15
3.26 See para 3.20 above.



4. Order 69A - International Arbitration

4.1 It is proposed that the existing Order 69A be fine-tuned
instead of repealing and re-enacting the Order for the reason that the
amendments proposed to Order 69A are not as substantial as the
amendments proposed for Order 69. These amendments are
consequential to the changes to the International Arbitration Act.
As the regime for international arbitration largely remains
unchanged, i.e. based on the UNCITRAL Model Law, these
amendments are few compared to the amendments proposed for the
domestic arbitration regime.

4.2  We set out briefly the amendments proposed for Order 69A
as follows:

Order 694, Rule 2

43  Mr Khoo’s proposed Rule 7 of Order 69 relating to setting
aside of awards are replicated in Rule 2(4A) to (4D). As the IAA
does not allow appeals, it is not necessary to incorporate in Order
69A, Mr Khoo’s proposed Order 69, Rules 5 and 6.

44  Order 69A, Rule 2 is proposed to be amended by inserting a
provision to allow a party to appeal against a ruling of the Court
under section 10 of the Act (on whether the tribunal has
jurisdiction) to be made within 7 days of the Court’s ruling. The
words “to a single Judge in Court” in Rule 2(1) are deleted in view
of Mr Khoo’s observation that originating motions are always heard
by a single Judge in open Court.

Order 694, Rule 3

4.5  An amendment to Order 69A, Rule 3 is proposed to allow
applications to reinstate discontinued proceedings (discontinued by
the Registrar after at least 2 years from the grant of a stay of legal
proceedings in favour of arbitration) to be made to a Judge in
Chambers or the Registrar. This is consistent with the proposed
Order 69, Rule 3(1)(a) above.

Order 694, Rule 6

4.6  Finally, an amendment to Order 69A, Rule 6(1) is proposed
to allow applications for leave to enforce an arbitral award to be
made ex parte, as is consistent with the equivalent provision in the
proposed Order 69, Rule 14(1).



5. Conclusion

Savings provision

5.1 In the draft amendments to the Rules of Court, we have
provided for a savings provision that preserves the application of
the existing Order 69 to applications before the Court arising out of
arbitral proceedings to which the repealed Arbitration Act (Cap.10)
applies. However, parties may choose to opt out of the old
Arbitration Act regime even if arbitral proceedings commenced
before the date of commencement of the Arbitration Act 2001,
under section 65 of the Arbitration Act 2001, Thus, for parties who
have so opted out of the repealed Act, the Rules governing their
applications before the Court would be the proposed new Order 69.

Consultation

5.2 This report and the draft amendments to the Rules of Court
was submitted to the Singapore International Arbitration Centre for
comments and input. It will thereafter be submitted to the Working
Party on the Rules of Court chaired by the Honourable Justice of
Appeal L.P. Thean. If the Working Party agrees, it will be
eventually submitted to the Rules Committee constituted under
section 80 of the Supreme Court of Judicature Act (Cap.322) for
consideration and approval.



Annex A

No. S000 -

SUPREME COURT OF JUDICATURE ACT
(CHAPTER 322)

RULES OF COURT (AMENDMENT) RULES 2002

In exercise of the powers conferred on us by section 80 of the
Supreme Court of Judicature Act, section 55 of the Arbitration Act
2001 (Act 37 of 2001) and section 35 of the International
Arbitration Act (Cap.143A), we, the Rules Committee, hereby make
the following Rules:

Citation and commencement

1. These Rules may be cited as the Rules of Court (Amendment)
Rules 2002 and shall come into operation on
Deletion and substitution of Order 69

2. Order 69 of the Rules of Court (R5) is deleted and the
following Order substituted therefor:

“ORDER 69
ARBITRATION PROCEEDINGS

Interpretation (O. 69, r. 1) (source: O. 69, r. 1%)

1. In this Order, “Act” means the Arbitration Act 2001 (Act
37 of 2001).
Matters for a Judge in Court (O. 69, r. 2) (source: O. 69A,
r.2)

2—(1) Every application to the Court —

(a) to challenge an arbitrator under section 15(4) of the
Act;

(b) to remove an arbitrator under section 16 of the Act;

(¢) to decide on the arbitral tribunal’s ruling on
jurisdiction under section 21(9) of the Act;

(d) to determine, under section 45 of the Act, any
question of law arising in the course of the arbitration
proceedings;

1 . . .
Notations on source are purely for ease of reference and will be removed in final
version of Rules.



©
)

to set aside an award under section 48 of the Act; or

for leave to appeal under section 49(3)(b) of the Act,

must be made by originating motion.

(2) An appeal with the agreement of all parties to the
arbitration proceedings under section 49(3)(a) of the Act shall
be made by originating motion.

(3) Notwithstanding paragraphs (1) and (2), the Court shall
on the application of a party under section 56 of the Act hear
the matter otherwise than in open Court.

(source: 0. 69, r. 2(3))

Matters for Judge in Chambers or Registrar (O. 69, r. 3)
(source: O. 69A, r. 3)

3—(1) An application—

@
)
(©)
@

(e

)

9]

Q)

to reinstate discontinued proceedings under section
6(4) of the Act;

for leave to enforce interlocutory orders or directions
of an arbitral tribunal under section 28(4) of the Act;

for an order in support of arbitration proceedings
under section 31 of the Act;

for an extension of time under section 10 or 36 of the
Act;

for an order under section 41(2) of the Act where the
arbitral tribunal withholds its award for non-payment
of fees;

for leave to enforce an award under section 37 or 46
of the Act;

to hear an application otherwise than in open Court
under section 56 of the Act; or

to give directions on whether and to what extent
information relating to an application heard otherwise
than in open Court may be published under section 57
of the Act,

shall be made to a Judge in Chambers or the Registrar.

(2) Any application to which this Rule applies must, where
an action is pending, be made by summons in the action, and in
any other case by originating summons.

10



(3) Where the case is one of urgency, such application may
be made ex parte on such terms as the Court thinks fit.

(source: O. 69A, 1. 3(3))

Preliminary question of law (O. 69, r. 4) (source: UK O, 73,
r.19,0. 69, r. 4)

4—1) An application under section 45 of the Act to
determine any question of law arising in the course of the
arbitral proceedings must be made and notice thereof served,
within 14 days after—

(a) the agreement of all the parties to the arbitral
proceedings; or

(b) the permission of the arbitral tribunal has been
obtained.

(2) For the purpose of paragraph (1), the agreement or
permission must be made or given in writing.

(3) Where an application under section 45 of the Act is made
without the agreement in writing of all the other parties to the
arbitral proceedings but with the permission of the arbitral
tribunal, the affidavits filed by the parties shall set out any
evidence relied on by the parties in support of their contention
that the Court should, or should not, consider the application.

(Rule 5 as proposed by Mr Warren Khoo)
Appeals on a question of law arising out of an award (O. 69,
r. 5) (source: O. 55D, English Practice Note 1985)

5—1) The notice of motion by way of an appeal under
section 49(3)(a) of the Act brought with the agreement of all
parties to the arbitration proceedings on a question of law
arising out of an award shall —

(a) state that the appeal is being brought by such
agreement;

(b) identify the award; and

(c) state as briefly as possible the questions of law which
will be raised in the appeal.

(2) The notice of motion shall be served with —

(a) the Appellant’s Case in the form as provided in
paragraph (3); and

(b) a core bundle of documents in the form as provided in
paragraph (7).
(3) The Appellant’s Case shall —

11



(a) contain a statement in numbered paragraphs of each
ground on which it is sought to contend that the
tribunal erred in law;

(b) make references to the paragraph or passage of the
award where each alleged error is to be found.

(4) There must be at least 35 clear days between service of
notice of a motion and the day named in the notice for hearing
the motion.

(5) Within 28 days after being served with the notice of
motion, the Respondent shall file a Respondent’s Case, which
shall contain a statement in numbered paragraphs of the
grounds on which the Respondent contends that the relevant
part or parts of the award should be upheld.

(6) Where the Respondent contends that the relevant part or
parts of the award should be upheld on grounds not or not fully
expressed in the award, such grounds should be included in the
Respondent’s Case.

(7) Any statement provided under paragraphs (3) and (5)
should contain specific reference to any authority relied on.

(8) The core bundle of documents shall contain —
(a) a copy of the award;

(b) other documents that are relevant to any question in
the appeal or which are referred to in the Appellant’s
Case; and

(¢) an index of the documents included therein.

(9) If the Respondent intends to refer to any document in the
Respondent’s Case and such document is not included in the
core bundle, the Respondent shall file, at the same time as he
files his Case, a supplemental core bundle which shall contain
such documents and an index.

(10) The appellant must at the time of filing the notice of
motion deposit a sum of $5,000, or such other sum as may be
fixed from time to time by the Chief Justice, by way of security
for the respondent’s costs of the appeal in the Registry or with
the Accountant-General and obtain a certificate in Form 114B.

(11) Order 55D, Rule 10 shall apply, with the necessary
modifications, to the withdrawal of an appeal.

12



Original draft rule 5 (for reference only).
Appeals against award (O. 69, r. 5) (source: O. 69, r. 4A)

5—(1) An application to appeal against an award under
section 49(3) of the Act where the appeal is brought with the
agreement of all the other parties to the arbitration proceedings,
must be made within 28 days from the day on which the
agreement is made, or within such extended time as the Court
may allow.

(2) The notice of originating motion shall state, in respect of
an application to appeal against an award under section 49(3)
of the Act—

(a) the award from which the appeal is brought;

(b) whether the appeal is from the whole or part only of
the award and if so, what part of the award;

(c) the question of law arising out of the award;
(d) concisely the grounds of the appeal; and

(e) the appeal is brought with the agreement of all the
other parties to the arbitration proceedings.

(source: O. 69, r. 4A(1))

(3) A copy of every affidavit intended to be used in the
appeal, and of every consent of the other parties to the
arbitration proceedings given in writing, must be served with
the notice.

(source: O. 69, r. 4A(2))

(Rule 6 as proposed by Mr Warren Khoo)
Applications for leave to appeal on a question of law arising
out of an award (O. 69, r. 6) (source: O. 55D, cf O. 69, r. 5)

6—(1) The notice of originating motion in respect of an
application for leave under section 49(3)(b) of the Act to
appeal on a question of law arising out of an award shall be for
an order that such leave be granted and for an order that, in the
event that leave is granted, the appeal as set out in the
Applicant’s Proposed Case (as provided in paragraph (5)) be
determined.

(2) The notice of motion shall identify the award and state as
briefly as possible the questions of law which will be raised in
the appeal.

(3) The notice of motion shall be served with —

13




(@) the affidavit in support of the application as provided

in paragraph (4);

(b) the Applicant’s Proposed Case as provided in
paragraph (5);

(¢) a core bundle of documents in the form as provided in
paragraph (9).

(4) The affidavit in support of the application for leave to
appeal shall set out any evidence relied on by the applicant for
the purpose of satisfying the Court of the matters mentioned in
section 49(5) of the Act and for satisfying the Court that leave
should be granted.

(5) Rule 5(3) (Appellant’s Case) shall apply to the
Applicant’s Proposed Case as it applies to the Appellant’s Case
therein.

(6) Rule 5(4) shall apply to the application for leave as it
applies to the appeal therein.

(7) Within 28 days after being served with the notice of
motion, the respondent, if he wishes to contest the application
for leave, shall file and serve an affidavit stating the grounds on
which the respondent opposes the grant of leave and setting out
any evidence relied on by the respondent relating to the matters
mentioned in section 49(5) of the Act.

(8) Within 28 days after being served with the notice of
motion, the respondent shall also file and serve the
Respondent’s Proposed Case.

(9) Rule 5(5) (Respondent’s Case), Rule 5(7) (reference to
authority), Rule 5(8) (core bundle), Rule 5(9) (supplemental
core bundle), Rule 5(10) (security for costs) and Rule 5(11)
(withdrawal of appeal) shall apply to an application under this
Rule as they apply to an appeal under that rule.

(10) Where leave to appeal is granted by the Court, the
hearing of the substantive appeal may be proceeded with
forthwith on the basis of the Cases and documents filed.

14



Original draft rule SA (for reference only).
Applications for leave to appeal (O. 69, r. SA)
(source: O. 69, r. 4A(1), UK O. 73, r. 20)

5A—1) An application for leave to appeal against an award
under section 49(3) of the Act must be made within 28 days —

(a) of the date of the award; or

(b) if there has been any arbitration process of appeal or
review, of the date when the appellant was notified of
the result of that process.

(2) The notice of originating motion, in respect of an
application for leave to appeal, shall state —

(a) the award from which the appeal is brought;

(b) whether the appeal is from the whole or part only of
the award and if so, what part of the award,

(c) the question of law arising out of the award;
(d) concisely the grounds of the appeal; and

(e) the grounds on which the applicant alleges that leave
should be granted.

(source: O. 69, r. 4A(1))

(3) The affidavit in support of the application for leave to
appeal shall set out any evidence relied on by the applicant for
the purpose of satisfying the Court of the matters mentioned in
section 49(5) of the Act and for satisfying the Court that leave
should be granted.

(source: UK O. 73 r.20(2))

(4) The affidavit filed by the respondent to the application for
leave to appeal shall —

(a) state the grounds on which the respondent opposes the
grant of leave;

(b) set out any evidence relied on by the respondent
relating to the matters mentioned in section 49(5) of
the Act; and

(c) specify whether the respondent wishes to contend that
the award should be upheld for reasons not expressed
(or not fully expressed) in the award and, if so, state
those reasons.

(source: UK 0.73 r.20(3))
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(5) A copy of every affidavit supporting or intended to be
used in the application (where applicable), must be served with
the notice.

(source: Q. 69, r. 4A(2))

(6) As soon as practicable, after the filing of the affidavits,
the Court shall determine the application for leave in
accordance with section 49(5) of the Act.

(source: UK 074, r. 20(4))

(7) Where leave is granted by the Court in respect of an
application referred to in paragraph (1), the hearing of the
appeal may proceed forthwith.

(source: UK O. 73, r. 20(5))

Application to set aside an award (O. 69, r. 7)
(source: Mr Warren Khoo)

7—1) The notice of motion for setting aside an award under
section 48 of the Act must state the grounds on which it is
contended that the award should be set aside.

(2) The affidavit in support of the application must —

(a) have exhibited to it a copy of the arbitration
agreement, the award or any other document relied on
by the applicant; and

(b) set out any evidence relied on by the applicant; and
(¢) be served with the notice of motion.

(3) Within 14 days after being served with the notice of
motion, the respondent, if he wishes to oppose the application,
must file an affidavit stating the grounds on which the
respondent opposes the application.

(4) The Court may —

(a) determine the application summarily where the
question at issue between the parties is a question of
law and the facts are not disputed;

(b) direct an issue of fact to be tried; or

(¢) make such other directions for the disposal of the
application as the Court thinks fit.
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Leave to appeal to Court of Appeal (O. 69, r. 8)
(source: O. 69, r. 4(2) and O. 56, r. 3)

8. An application for leave to appeal against a decision of the
Court to the Court of Appeal must be made within 7 days of the
decision of the Court, or, in the event leave is refused by the
Court, to the Court of Appeal within 7 days of the refusal.

Extension of time: applications under section 10 of the Act
(0. 69, r.9) (source: UK O. 73, r. 21)

9. An application for an order under section 10 of the Act
may include, as an alternative, an application for a declaration
that such an order is not needed.

Service out of jurisdiction of summeons, notice, etc.
(0. 69, r. 10) (source: O. 69, r. 5)

10—(1) Service out of the jurisdiction —

(a) of an originating summons or notice of an originating
motion under this Order; or

(b) of any order made on such a summons or motion as
aforesaid,

is permissible with the leave of the Court provided that the
arbitration to which the summons, motion or order relates is to
be, is being, or has been held within the jurisdiction.

(2) An application for the grant of leave under this Rule must
be supported by an affidavit stating the ground on which the
application is made and showing in what place or country the
person to be served is, or probably may be found; and no such
leave shall be granted unless it shall be made sufficiently to
appear to the Court that the case is a proper one for service out
of the jurisdiction under this Rule.

(3) Order 11, Rules 3, 4 and 6, shall apply in relation to any
such summons, notice or order as is referred to in paragraph (1)
as they apply in relation to a writ.

Requirements as to notice (0. 69, r. 11)
(source: UK O. 73, r. 10)

11. Where the Act requires that an application to the Court is
to be made upon notice to other parties or the arbitral tribunal,
notice shall be given by way of service on such parties or
arbitral tribunal of the relevant originating process as required
under this Order.
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Subpoena (O. 69, r. 12) (source: O. 69A,r. 7)

12. Order 38, Rules 14, 15, 16, 17, 18, 19, 20, 21, 22 and 23
shall apply in relation to the issue of a subpoena under section
30 of the Act as it applies in relation to proceedings in the
Court.

Enforcement of interlocutory orders or directions (O. 69,
r. 13) (source: O. 69A, r. 5)

13. An application for leave to enforce an order or direction
given by an arbitral tribunal under section 28(4) of the Act
must be supported by an affidavit—

(a) exhibiting a copy of the arbitration agreement and the
original order or direction made by the arbitral
tribunal sought to be enforced; and

(b) stating the provisions in the Act or the applicable rules
adopted in the arbitration on which the applicant
relies.

Enforcement of arbitration awards (O. 69, r. 14)
(source: 0. 69,r.7)

14—1) An application under section 37 or 46 of the Act for
leave to enforce an award may be made ex parte and must be
supported by affidavit —

(a) exhibiting the arbitration agreement and the original
award or, in either case, a copy thereof;

(b) stating the name and the usual or last known place of
abode or business of the applicant (referred to in this
Rule as the creditor) and the person against whom it is
sought to enforce the award (referred to in this Rule as
the debtor), respectively; and

(¢) as the case may require, stating either that the award
has not been complied with or the extent to which it
has not been complied with at the date of the
application,

(2) An order giving leave must be drawn up by or on behalf
of the creditor and must be served on the debtor by delivering a
copy to him personally or by sending a copy to him at his usual
or last known place of residence or business or in such other
manner as the Court may direct.

(3) Service of the order out of the jurisdiction is permissible
without leave, and Order 11, Rules 3, 4 and 6, shall apply in
relation to such an order as they apply in relation to a writ.
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(4) Within 14 days after service of the order or, if the order is
to be served out of the jurisdiction, within such other period as
the Court may fix, the debtor may apply to set aside the order
and the award shall not be enforced until after the expiration of
that period or, if the debtor applies within that period to set
aside the order, until after the application is finally disposed of.

(5) The copy of that order served on the debtor must state the
effect of paragraph (4).

(6) In relation to a body corporate, this Rule shall have effect
as if for any reference to the place of residence or business of
the creditor or the debtor there were substituted a reference to
the registered or principal address of the body corporate.

(7) Nothing in paragraph (6) shall affect any written law
which provides for the manner in which a document may be
served on a body corporate.

Registration in High Court of Commonwealth awards
(0. 69, r. 15) (source: O. 69, r. 6 as modified by Mr Warren
Khoo)

15—1) Where an award is made in proceedings on an
arbitration in the United Kingdom of Great Britain and
Northern Ireland or other territory to which section 5 of the
Reciprocal Enforcement of Commonwealth Judgments Act
(Chapter 264) applies, then, if the award has, in pursuance of
the law in force in the place where it was made, become
enforceable in the same manner as a judgment given by a court
in that place, Order 67, in so far as it applies to a judgment
obtained in a superior court of the United Kingdom and other
territory to which section 5 of that Act applies, shall apply, with
the necessary modifications, to the award as it applies in
relation to a judgment given by a superior court in the place
where the award was made.

(2) The affidavit required by Order 67, Rule 3, must state (in
addition to the other matters required by that Rule) that to the
best of the information or belief of the deponent the award has,
in pursuance of the law in force in the place where it was made,
become enforceable in the same manner as a judgment given by
a court in that place, giving particulars of such information and
grounds for such belief.”.

Amendment of Order 69A
3. Order 69A of the Rules of Court is amended —

(a) by deleting the words “to a single Judge in Court” in the
10th line of Rule 2(1);
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(b) by inserting, immediately after paragraph (4) of Rule 2, the
following paragraphs:

“(4A) The notice of motion must state the grounds in
support of the application.

(4B) The affidavit in support of the application
must —

(a) have exhibited to it a copy of the arbitration
agreement, the award or any other document
relied on by the applicant; and

(b) set out any evidence relied on by the applicant;
and

(c) be served with the notice of motion.

(4C) Within 14 days after being served with the notice
of motion, the respondent, if he wishes to oppose the
application, must file an affidavit stating the grounds on
which the respondent opposes the application.

(4D) The Court may determine the application
summarily where the question at issue between the
parties is a question of law and the facts are not disputed,
or direct an issue of fact to be tried and make such other
directions for the disposal of the application as the Court
thinks fit.

(source: Mr Warren Khoo c¢f O. 69, r. 7 above)

(4E) An application for leave to appeal against a
decision of the Court under section 10 of the Act must be
made within 7 days of the decision of the Court.”;

(source: O. 56, r. 3)
(¢) by inserting, immediately after sub-paragraph (¢) of Rule
3(1), the following sub-paragraph:

“(ca) to reinstate discontinued proceedings under
section 6(4) of the Act;”; and

(d) by inserting, immediately after the words “foreign award”
in the 1st and 2nd lines of Rule 6(1), the words “may be
made ex parte and”.

Saving provisions

4. Where an application to the Court or a matter before the Court
is brought pursuant to arbitration proceedings or an arbitration
agreement to which the repealed Arbitration Act (Chapter 10, 1985
Ed.) applies, then such application or matter shall be brought before
the Court in accordance with Order 69 in force immediately before
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the date of commencement of these Rules as if these Rules had not
been enacted.

Made this day of 2002.

YONG PUNG HOW
Chief Justice.

CHAN SEK KEONG
Attorney-General.

L.P. THEAN
Judge of Appeal.

CHAO HICK TIN
Judge of Appeal.

LATI KEW CHAI
Judge.

JUDITH PRAKASH
Judge.

WOO BIH LI
Judicial Commissioner.
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RICHARD R. MAGNUS
Senior District Judge.

LAU WING YUM
District Judge.

MICHAEL KHOO KAH LIP
Advocate and Solicitor.

R.E. MARTIN
Advocate and Solicitor.

[ : AG/LRRD/36/2001]

(To be presented to Parliament under section 80(6) of the
Supreme Court of Judicature Act).
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Annex B

TABLE OF DERIVATIVES
Rules of Court (Amendment) Derivations
Rules 2002
Rule Heading Order & rule Rules of Court (R 5) UK Rules of the Supreme
Court (Amendment) 1996
ARBITRATION
PROCEEDINGS
Interpretation 0.69,r. 1 0.69,r.1 —
Matters for a Judge 0.69,r.2(1) | O.69A,r.2, Table of —
in Court applications to court, see
Annex D to report

2(2) 0.69,r.2(3) —
Matters for Judge in 0.69,r1.3 0.69A,r.3 —
Chambers or
Registrar
Preliminary question 0.69,r.4 0.69,1.4 0.73,r. 19
of law
Appeals on a 0.69,r.5 0 55D English Practice Note
question of law (modified by 1985
arising out of an Mr Warren Khoo)
award
Applications for 0.69,r.6 0O 55D English Practice Note
leave to appeal on a (modified by 1985
question of law Mr Warren Khoo)
arising out of an
award
Application to set 0.69,r.7 — —
aside an award
Leave to appeal to 0.69,r. 8 0.56,r.3&0.69,r. —
Court of Appeal 4(2)
Extension of time: 0.69,r.9 — 0.73,r.21
applications under
section 10 of the Act
Service out of 0.69,r.10 0.69,1.5 —
jurisdiction of
summons, notice,
etc.
Requirements as to 0.69,r. 11 — 0.73,r. 10
notice
Subpoena 0.69,r.12 0.69A,r. 7 —
Enforcement of 0.69,r.13 0.69A,1. 5 —

interlocutory orders
or directions
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Rules of Court (Amendment) Derivations
Rules 2002
Rule Heading Order & rule Rules of Court (R 5) UK Rules of the Supreme
Court (Amendment) 1996
Enforcement of 0.69,r. 14 0.69,1.7 —
arbitration awards
Registration in High 0.69,r. 15 0. 69, r. 6 (modified by —
Court of Mr Warren Khoo)
Commonwealth
awards
INTERNATIONAL
ARBITRATION
Matters for a Judge 0. 69A, 1. 2(4A) — —
in Court to (4D)
2(4E) 0.56,1.3 —
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Annex C-1

Application made Statutory requirements AA/IAA equivalent
Section 9 (stay of legal see section 9(3) Section 6 of AA
proceedings) Section 6 of IAA
Section 12 (extensions of time see section 12(2) arbitral | Section 10 (based on UK) of
for beginning proceedings) AA

No TAA equivalent

Section 18 (failure of
appointment procedure)

see section 18(2)

No equivalent- SIAC default
appointing authority under
s13

Section 21 (umpires)

see section 21(5)

No equivalent

Section 24 (removal of
arbitrators)

see section 24(2)

Section 16 of AA-not based
on UK AA

Article 14 of ML, IAA

Section 32 (preliminary point of
jurisdiction)

see section 32(3)

No equivalent

Section 42 (enforcement of
peremptory orders)

see section 42(3)

No equivalent

Section 44 (powers in support of
arbitral

see section 44(4), (5)
proceedings)

Section 31 AA- slightly
modified from UK AA

No equivalent in JAA

Section 45 (preliminary point of
law)

see section 45(3)

Section 45 AA- based on UK
AA

No equivalent in IAA

Section 50 (extension of time for
making award)

see section 50(2)

Section 36 AA- based on UK
AA

No equivalent in [AA

Section 56 (power to withhold
award)

see section 56(4)

Section 41 AA-based on UK
AA

No equivalent in IAA

Sections 67, 68 (challenging the
award)

see section 70(2), (3)

No equivalent

Section 69 (appeal on point of
law)

see sections 69(2), (4),
70(2), (3)

Section 50 AA- based on UK
AA

No equivalent in IAA

Section 77 (service of
documents)

see section 77(3)

No equivalent- our s60
service of notices based on
s76 UK AA.
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Annex D

APPLICATIONS TO THE COURT UNDER
THE ARBITRATION ACT 2001

Section of Arbitration Act 2001

Description of application

S6(1)

stay of legal proceedings

S6(4) to reinstate discontinued proceedings

S10, 36 extension of time for making an award

S15(4) challenge of arbitrator after rejected by
tribunal

S16 removal of arbitrator

S21(9) tribunal’s ruling on preliminary
jurisdiction

S28(4) leave to enforce interlocutory orders or
directions

S31 order in support of arbitration
proceedings

S37, 46 leave to enforce award

S41(2) if tribunal withholds award for non-
payment of fees

S45 determination of preliminary point of
law

S48 setting aside award

S49(3) appeal to court against award on point
of law

S52 leave to appeal

S56 proceedings to be heard not in open
court

357 restriction of reporting on proceedings
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Annex E

Singapore International Arbitration Cenfre
Thitd Level, Cuay Hedl Building
St. Andren’s Road, Singupere {78957

Tel: (83) 334 1277 Fux- (65) 334 2942
E-mail: xinrb@sigc.org. sy Honepoge: wiwsiae ong.sg

27 December 2001

Mr. Charles Lim

Head of Law Reform & Revision Division
Attorney-General’s Chambers

1 Coleman Street, #05-04

Singapore 179803

Dear M

7

Re: Proposed Amendments to Order 69 and 69A Rules of Court

In answer to your letter of 27 November, I set out in the attachments my
comments and proposals.

I am afraid that the comments as well as my proposals are rather long. I make
no apologies for it, because the existing Order 69, some of the provisions of which have
been repeated in your draft, on close examination contains elements which are
misleading, unhelpful or plainly wrong. Some of the existing rules have been a bugbear
for practitioners. There are also other matters of substance on which I have made
comments and drafting proposals. You may agree that on the occasion of the
introduction of a new Arbitration Act, we should introduce a set of rules that would be
more easily understood, helpful and relevant. This is what my proposals have sought to
do.

I should be happy to discuss my comments and proposals when you have had a

chance to look at them.
Cd.‘fc\ b, Lf(j‘ A‘Ly.lﬁ; ’

Yours sincerely,

—

.~

(Warren Khoo)

Encls,

WK/pk
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Comments On Proposed Orders 69 and 69A of the Rules of Court
By Warren Khoo

I have been asked to comment on the draft proposed Orders 69 and 69A of the
Rules of Court received from the Attorney-General’s Chambers on 27 November 2001.
This is the second draft that has been submitted to me, following comments on the first
draft. A copy of the second draft is attached as Annex A. A copy of the first draft is
attached as Annex B.

In the following comments, references to Rules are references to the Rules in the

second draft, unless otherwise stated.

1. Amendment of Order 69

A. Rule 2 (applications to be by originating motion)

Section 49 provides for appeals on a question of law arising out of an award. A

party may appeal with the agreement of the other party, or with leave of the Court.

Since separate provisions are now to be made for appeal with agreement of the
parties to the arbitration under s 49 (3) (a) in addition to application for leave to appeal
under s 49 (3) (b), Rule 2 should be expanded to include a provision for appeal with
agreement in addition to item (f) in the list in Rule 2(1) referring to application for

leave.
A separaie paragraph under Rule 2 to deal with appeal by agreement is

necessary, as Rule 2(1) deals with “applications”, and it is inappropriate to speak of

“application to appeal”.
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I also suggest that the exact limb of s 49(3) of the Act, i.e. limb (a) or or limb
(b), be used when referring to appeal with consent and appeal with leave. So, Rule
2(1)(f) should refer to section 49(3)(b), while the proposed addition should refer to
section 49(3Xa). Precision could be very helpful in a field with which not all

practiticners are familiar.

[ therefore suggest that item (f) of Rule 2(1) should say “for leave to appeal
under s 49(3)(b) of the Act”.

The additional mle for appeal with agreement may be worded thus:

“An appeal with the agreement of all parties to the arbitration proceedings
under s 49(3)(a) shall be made by originating motion. ™

If these suggestions are accepted, then Rule 2(2) should refer to this additional
paragraph in addition to “paragraph (1)”.

Finally, I suggest that the words “to a single Judge in Court” in the last line of
Rule 2(1) should be deleted, for the simple reason that all originating motions in the
High Court are heard before a single Judge. These words would imply that there may
be some originating motions which are heard before more than one judge, which is not

the case. The expression is of English origin and has no application in Singapore.

B. Rule 2(3) and (2)(5) (time limits)

Rule 2(3) and (5) merely repeat the time limits already provided in s 15(4), 21(9)
and 48(2) of the Act, and then not always using the same phraseology as in the relevant
provisions of the Act. This is quite unnecessary, and is not in accordance with RSC

usage. I think these two sub-rules should be deleted.
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C. First part of Rule 2(4): Reference to Rule 2(1)(d) (application to determine point of

law)

Rule 2(4) has two parts. The first part, referring to Rule 2 (1){d), relates to
applications to determine a point of law arising in the arbitral proceedings under s 45 of
the Act. Read with Rule 4(1) of the draft, this part of Rule 2(4) in effect provides that
such an application may be made within 14 days of the agreement of the parties or

approval of the tribunal,

This is at variance with s 50(3), which provides that an application under s 45 of
the Act must be made “within 28 days of the award or, if there has been any arbitral
process of appeal or review, of the date when the applicant or appellant was notified of

the result of that process.”

I understand, 1 do not know whether correctly, that the reference in s 50(1) to
applications under s 45 was a mistake. It does seem to be a mistake, as s 45 provides
for a situation which by definition arises in the course of the arbitral proceedings, as
opposed to after an award has been rendered. The situation in s 45 cannot be made to fit
into the time frame provided in s 50(3), pegging the starting point to the date of the

award or notification of result of the appeal/review process.

On the assumption that the reference in s 50(1) to s 45 is a mistake and that this
mistake will in due course be rectified, the position is that no ﬁme limit is provided for
in the Act for the making of an application under s 45 or that such time limit as appears
to have been provided in s 50(3) cannot be applied to a situation under s 45. On this

basis, it would be useful to provide a time limit in the Rules.

However, editorially speaking, since the proposed time limit is provided fully
and substantively in Rule 4 (1), it is not necessary to foreshadow it here. This part of

Rule 2(4) can, or should, be deleted.
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D. Second part of Rule 2(4): Reference to Rule 2(1)(f) (appeal by agreement)

The second part of Rule 2(4), referring to paragraph 1(f), relates to appeals by
agreement of the parties on a question of law. Read with Rule 5(1) of the draft, it
provides for a time limit of 28 days from the date of agreement between the parties.
This, again, is at variance with s 50, where the 28 days limit is pegged to the date of

the award or the date of the exhaustion of arbitral review process.

In so far as it purports to peg the 28 days to the date of the agreement of the
parties, I think this part of the draft Rule 2(4) is an unwarranted extension of s 50. It
may be ultra vires. It is also unsound in principle, in that it theoretically may allow the
parties at any time after the normal period of 28 days after date of award to agree to an
appeal, since it does not provide a time limit within which the agreement must be

secured.

The working assumption of s 50 must be that, within the same period of 28 days
(after award or exhaustion of the appeal/review process), the appeal by agreement or
the application for leave must be launched. Within the 28 days provided, you must
either secure the agreement or the other party, or you must apply for leave. A losing
party who wishes to appeal, unless he has obtained the agreement of the other party in

advance or soon after the award, should reckon on having to apply for leave.

The draft Rule 5(1) appears to have been drawn in part from the present RSC
Order 69 r 4(2). Order 69 r 4(2) purports to provide a procedure for appeal under s
28(2) of the former Arbitration Act, the equivalent of the present 5 49. But, it is at odds
with s 28(2). It speaks of notice of appeal, rather than application for leave to appeal, as
a counterpart to appeal with consent. It is a provision which is difficult to understand
and even more difficult to apply. It departed, for no apparent reason, from the
corresponding Order 73 r 5(2) of the then English Rules. See e.g. in White Book 1988.
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The then Order 73 r 5(2) contemplates the same time limit of 21 days after
making of the award for the application for leave to appeal and for the appeal (with
agreement). See the commentary on that rule under the heading “Time for applying” at
p 1119 of the White Book 1988.

Bruce Harris et al in their Commentary on the corresponding section 70(3) of the
Arbitration Act of 1996 (p.317 2* ed.) assume the same time limit for leave to appeal

and appeal by agreement.

S 50 (3), as it stands, pegging the time limit to the date of the award or resuit of
the appeal/review process, is intended to work, and can work, both in cases where the
agreement of parties to the arbitration is obtained for the appeal and in cases where leave
has to be applied for. There is no justification for a separate time limit for the case of

appeal with agreement.

The second part of Rule 2(4) should be deleted. In effect, the whole of Rule 2(4)
should be deleted, so should Rule 5(1}.

E. Rule 5 (appeal on a question of law with agreement of parties)

I think it may be worthwhile to emphasise that an appeal subject of this ruie is an
appeal on a question of law arising out of an award, as provided in the substantive
provisions of s 49. It is too much of a short-hand to describe it as an “appeal against an
award”. Secondly, for the reasons just stated, the time limit can be omitted, and s. 50

should be allowed to apply according to its tenor.
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As to what should be included in the notice of motion, I think that the list of
matters listed in (a) to (d) in the draft Rule 5 are too sketchy. Since the notice of
motion and its accompanying documents are to serve as the main, or the only,
reference documents in the appeal, and no further material is required to be filed, the
rule should give greater guidance to the users as to the contents of what need to be
filed.

The rule should be expanded to include and reflect developments in the RSC in
terms of the documentation required to be filed in an appeal. The RSC rules now
require disclosure and exposition of the parties’ respective case in substantial detail in
the form of written Cases filed before the hearing, so that at the 'hearing the appeal can
be argued on the basis of the Cases filed. See Order 55D (appeals from Subordinate
Courts to High Court) and Order 57 (appeals from High Court to the Court of Appeal).
There is also provision in the RSC for the respondent to raise other grounds 1o support
the decision under appeal than those that appear in the decision (“respondent’s notice™).

There is also provision for security for costs etc.

The current English provisions (in Order 73 Rule 4) are i0o general and skeichy
to be helpful. They are not in line with these developments in cur RSC. However, a
Practice Note issued in 1985 by the English Commercial Court in relation to appeals
under the former s 1(2) of the 1979 UK Arbitration Act, has some elements in it which
could usefully be adopted. That section is the forerunner of our section 49 and the
present English section 69. The Practice Note is more in line with the provisions of our
new RSC rules just mentioned, than are the provisions in the current English Order 73
Rule 4. A copy of the Practice Note [1985] 2 AER 383 is attached as Annex B Bis.
See also the White Book (1999) commentary on the English Order 73 Rule 24 and Rule
27.
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My general proposal is therefore to import and adapt elements of our Orders 55D
and 57 and the English Practice Note. These should include detailed provisions in
regard to the documentation for the appeal, provisions for the “respondent’s notice”,
provision for withdrawal of the appeal and its consequences, and for security for costs.
The first two are to strengthen the process and make it more efficient, and the last two

to protect the interest of the respondent to the appeal.

Annex C contains a proposed draft of a Rule 5 which incorporates these

elements, for consideration.

F. Rule 54 (application for leave to appeal)

The existing rules blur the distinction between leave to appeal on the one hand
and the appeat proper on the other. This is a bug bear for practitioners. It is right that
the draft Rules make an attempt to provide separately for the two things.

" The underlying assumption of the draft, an assumption which I think is correct, is
that the application for leave to appeal should contain sufficient material on the
substantive appeal, so that if leave is granted, the substantive appeal can proceed on the
basis of the documentation filed, without the need for the filing of further materials. This
being the case, this rule could incorporate elements from my proposed Rule 5, with the

addition of provisions to meet the special needs of a leave application.

What is needed here is a notice of motion for leave to appeal and, in the event
that leave is granted, for the substantive appeal to be heard. The application for leave to
appeal must be supported by an affidavit showing that the requirements in s 49(5) have
been satisfied. This is already provided for in the draft Rule 5(3).
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The proposed substantive appeal could have, as its platform a proposed
Appellant’s Case and a proposed Respondent’s Case in terms similar to the Appellant’s
Case and Respondent’s Case in my proposed Rule 5, supported by the necessary

documentation (core bundles etc.)

My proposed Rule SA, incorporating these considerations, appears in Annex C. 1
have deleted the draft Rule 5A(6), providing that the court shall determine the
application in accordance with s 49(5). This draft Rule 5A(6) appears to have been
taken from the English Rule 2(0(4), where s 69(5) of the English Act is referred to. But
. 69(5) provides for something (decision without hearing) quite different from that

provided in our s 49(5).

G. Setting aside of award - an omission

The Act provides in s 48 for the setting aside of an arbitral award, but there is
nothing in tﬁe draft rules about the procedure. Surely this should be included as one of
the items in Rule 2(1), followed by detailed rules subsequently. There is no precedent
for this in our existing rules or in the English rules. I have made an attempt in Annex C,
drawing somewhat on bits of our RSC Order 17 dealing albeit with quite a different
subject (Interpleader). The Rule can in future be elaborated with experience in its

operation,

H. Rule 5B (leave to appeal to Court of Appeal)

The first draft set of rules provided in the then Rule 5(5) for leave to appeal
against a decision of the Court “under the Act”, i.e. under all sections of the Act that
provide for leave to appeal to the Court of Appeal. That was a good idea, but the draft
ruie then was in the wrong place, being submerged in Rule 5 (which dealt with leave to

appeal under s 49 only), rather than standing as a separate rule in its own right.
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The present draft Rule 5B is in the right place, i.e. being correctly given the
status of a-separate rule. But the contents are too narrow. It deals only with leave to
appeal against a decision under s. 49, while there are quite a few other sections of the
Act that also provide for leave to appeal to the Court of Appeal. These are, or include,
s 21(10) (tribunal’s jurisdiction), s 36{6) (extension of time for making an award), s
41(8) (withholding of award for non-payment of fees), s 45(5) and s 45(7) (preliminary
point of law), and s 59) (security for costs). 1 cannot see any reason why Rule 5A
should not cover these cases in addition to the cases under s 49. I have included a more

general rule in Annex C, adopting Rule 5(5)} of the first draft.

1. Rule 7(service out of jurisdiction)

Rule 7(1}a) refers to originating summons and originating motions “under the
Act”. The Act as such does not provide for such processes; it is the proposed Order 69
which provide for them. It is therefore more appropriate to refer to originating
summons and notice of originating motion “under this Order” in the manner of the

existing Order 69A 1. 4.

J. Rule 12 (“Registration in High Court of foreign judgments based on awards”)

This draft rule reproduces Order 69 Rule 6 of the existing RSC rules. It is an
adaptation of the English rule which appears currently as Order 73 r 33. “Part Il of the
Administration of Justice Act 1920”, referred to in the English rule, is the equivalent of
our Reciprocal Enforcement of Commonwealth Judgments Act. “Part 1 of the
Reciprocal Enforcement of Foreign Judgments Act”, also referred to in the English rule,
is the equivalent of Part I of our own Act of the same title. For short, I shall refer to the
one Act as the “Commonwealth Judgments Act”, and to the other Act as the “Foreign

Judgments Act”.
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Order 69 r 6 of the existing rule, repeated in r 12 of the draft, assumes that
orders have been made extending Part I of the “Foreign Judgments Act” to countries and
territories to which the “Commonwealth Judgments Act” applies. This is not a correct

assumption.

In England, orders in council have been made extending Part I of the Reciprocal
Enforcement of Foreign Judgments Act to countries to which Part II of the
Administration of Justice Act applies. See Dicey 13" ed. para 16-135. See also White
Book 1999 ed. Vol. 1 para 71/1/6. But unlike in England, no such orders have been
made under our “Foreign Judgments Act” extending Part I of that Act to the UK and

other Commonwealth countries to which the “Commonwealth Judgments Act” applies.

So, Order 69 Rule 6 of the RSC, repreduced in the draft rule 12, in its present
form is entirely useless in practice, as it provides for a non-existent situation. No
Commonwealth country or territory can qualify because of the addition of the restrictive
words “being a part to which Part I of the Reciprocal Enforcement of Foreign Judgments
Act shall, in relation to that part of the Commonwealth have effect.” On the other hand,
the UK and other Commonwealth countries to which the “Commonwealth Judgments

Act” applies are left out of the ambit of this rule where a rule is needed.

If draft rule 12 is to serve any purpose, it should be to serve the purpose of
providing a machinery for the enforcement of arbitral awards rendered in the countries
and territories to which the “Commonwealth Judgments Act” applies, in the same way
as Order 67 applies for the enforcement by registration of judgments rendered in those

Commonwealth countries and territories.

So, my first suggestion on this draft rule 12 is that the reference to Part I of the

Reciprocal Enforcement of Foreign Judgments should be deleted.
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My second suggestion is that the heading should be amended. What is dealt with
here is not a judgment based on the award. If an award has been turned into a
judgment, e.g. according to a mechanism similar to that in s 46(2), what is enforced is,
presumably, a judgment, and this is a subject dealt with in Order 67 and is not to be
dealt with here. What is intended to be dealt with here is the enforcement of the award
as an award. Such an award is enforced like a judgment, but it is not enforced as a

Judgment. See Dicey op cit. Para 16-068, Rule 60, para 16-080.

The heading should therefore not refer to judgments based on awards, but to the
awards themselves. The title of the English Order 73 r. 33 (“Registration in High
Court of foreign awards”) should be followed, but with just one exception. The word
“foreign™ is appropriate in the UK context, but not in ours. We should refer to

“Commonwealth” awards.

Anﬁex C contains my proposal for a Rule 12. I have deleted the reference to
Part I of the Reciprocal Enforcement of Foreign Judgments Act. I have also amended the
opening words of the Rule 12 (using the expression “UK and other territory to which s 5
of the “Commonwealth Judgments Act™ applies™), to ring it in line with the better
language in Order 67 r 2(a) and with the language and structure of the “Commonwealth

Judgments Act”.

Paragraph (a) in the draft Rule 12 {(reproducing para (a) of RSC Order 69 r 6),
with its reference to the “country of the original court™ has been deleted, as it is
applicable only in the context of the Reciprocal Enforcement of Foreign Judgments Act,
€.g. in Order 67 r.11 and r. 12.
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K. Special position of Hong Kong

Hong Kong used to be a territory to which the “Commonwealth Judgments Act”
extended, so that both court judgments and arbitral awards originating there were
enforceable under that Act.

Since its reversion to the PRC on 1 July 1997, Hong Kong has been treated by us
as a foreign country, as opposed to a Commonwealth country. By Gazette notification S
93/99, Part I of the “Foreign Judgments Act” was declared to apply to judgments of its

superior courts.

Hong Kong is the only country or territory to which Part I of the “Foreign

Judgments Act” has been extended.

Order 67 of the RSC provides for the enforcement by registration of court
Jjudgments not only under the “Commonwealth Judgments Act™ but also under the
“Foreign Judgments Act”. Until Hong Kong was brought within the operation of Part 1
of the “Foreign Judgments Act”, the parts of Order 67 providing for enforcement of
judgments under the “Foreign Judgments Act™ were not operative, as there were no
countries whose judgments could come under the ambit of the Order. Now that Hong
Kong has been brought under the Act, Order 67 can fully operate, both in relation to

foreign judgments and in relation to Commonwealth judgments.

Turing to draft Rule 12, since Hong Kong is treated as any foreign country and
not as a Commonwealth territory to which Part I of the “Foreign Judgments Act” is
extended, Hong Kong would not fit the description of the opening words of the draft
Rule 12. Secondly, the “Foreign Judgments Act” applies to the enforcement of court
judgments only, and does not apply to arbitral awards, except awards made in a
Commonwealth country to which the Part T of the “Foreign Judgments Act” is extended.

Since Hong Kong is treated as a foreign country, arbitral awards made in Hong Kong
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would be excluded from the ambit of the draft Rule 12; Rule 12 would not serve any

purpose even for Hong Kong.

My view is that until a Commonwealth country has been brought under the
operation of Part | of the “Foreign Judgments Act”, no rule in the form of draft Rule 12
need, or should, be made. It would do nothing except to confuse. If and when such
countries are brought within the operation of Part I of the Act, it would be a simple

matter to enact something like Rule 12.

L. Section 52: Some comments

While considering Rule 5B, I have referred to s 52 of the Act. This section refers
to an “application for leave of the Court to appeal or make an application” referred to
in s 21(10), s 36(6), s 49(3) (b) or 49(6). I have great difficulty understanding the logic
or the policy underlying this section. My difficulties are the following. Firstly, while it
makes sense to speak of application for leave of the Court to appeal, it makes no sense
at all to speak of application “to make an application”. Secondly, the section lumps
together two quite different kinds of leave to appeal. Leave under s 21(10) and 36(6)
refers to leave of the High Court to appeal a decision of the High Court to the Court of
Appeal. Leave under s 49(3) and (6) refers to leave of the High Court to appeal to the
High Court itself on a point of law arising out of an arbitrator’s award. Thirdly, in so
far as the section seeks to deal with to leave to appeal to the Court of Appeal from a
decision of the High Court, it is not at all clear why only s 21(10) and 36(6) are
mentioned, when there are so many other sections which provide for such leave, as
stated above. Fourthly, sub-section (2) provides for determination of the application or
appeal without hearing. The wisdom of this may be open to question, particularly in
the context of application for leave to appeal on a question of law arising out an award
under s 49. I am not sure whether at this stage of our development, we are ready to
have such a system. Such applications may involve complex questions of law. It is
incongruous for provide for a norm of no hearing, when other simpler applications are

decided with a hearing.
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Section 52, together with s 50 and 48 may merit re-examination at the

appropriate time. This, however, is a topic for another day.

I1. Amendments to Order 69A

1. If the setting aside provisions under section G above are adopted, then similar
additions should be made to Order 69A.

2. Amendment to rule 6 (1) (item (c) of the draft): the words “may be made ex

parte and” should be added after the word “award” in the second line, not the first line.

III. Annex C

Annex C sets out my drafting proposals reflecting the foregoing comments.

Date: 27 December 2001 AR e evrereien
{(Warren Khoo)

WK/pk

111



ANNEX C

Summary of Propoesals and Drafting Proposals

A. Order 69 - Arbitration Proceedings

1. Rule 2

A.1. Rule 2(1), item (f): add (b) to 4%(3), to read 4%(3)(b}.

A.2. Rule 2(1), concluding words: delete “to a single Judge in Court™.

A.3. Add as Rule 2(2): “An appeal with the agreement of all parties to the
arbitration proceedings under s 49(3)(a) of the Act shall be made by originating motion.”

A.4. Renumber Rule 2(2) as 2(3), and start with “Notwithstanding paragraphs (1)
and (2), the Court shall....”

A.5. Delete Rule 2(3).

A.6. Delete Rule 2(4).

A.7. Delete Rule 2(5).

2. Rule 5 : Delete and substitute the following:
Proposed Rule 5
Appeals on a question of law arising our of an award
5. (1) The notice of motion by way of an appeal under s 4%3)(a) of the Act brought
with the agreement of all parties to the arbitration proceedings on a question of law
arising out of an award shall :

(a) state that the appeal is being brought by such agreement;

{b) identify the award; and

(c) state as briefly as possible the questions of law which will be raised in

the appeal.
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{2) The notice of motion shall be served with:
(2) the Appellant’s Case in form as provided in paragraph (3); and

(b) a core bundle of documents in form as provided in paragraph (7).

(3) The Appellant’s Case shall contzin a statement in numbered paragraphs of
each ground on which it is sought to contend that the tribunal erred in law. Reference
shall be made to the paragraph or passage of the award where each alleged error is to be

found.

(4) There must be at least 35 clear days between service of notice of a motion

and the day named in the notice for hearing the motion.

(5) Within 28 days after being served with the notice of motion, the Respondent
shall file a Respondent’s Case, which shall contain a statement in numbered paragraphs
of the grounds on which the Respondent contends that the relevant part or parts of the
award should be upheld. Where the Respondent contends that the relevant part or parts
of the award should be upheld on grounds not or not fully expressed in the award, such

grounds should be included in the Respondent’s Case.

(6) Any statement provided under paragraphs (3) and (5) should contain specific

reference to any authority relied on.

(7) The core bundle of documents shall contain:
(a) a copy of the award;
(b) other documents that are relevant to any question in the appeal or
which are referred to in the Appellant’s Case.

(c) an index of the documents included therein,
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(8) If the Respondent intends to refer to any document in the Respondent’s Case
and such document is not included in the core bundle, the Respondent shall file, at the
same time as he files his Case, a supplemental core bundle which shall contain such

documents and an index.

(9) The appeliant must at the time of filing the notice of motion deposit a sum of
$5,000 or such other sum as may be fixed from time to time by the Chief Justice by
way of security for the respondent’s costs of the appeal in the Registry or with the
Accountant-General and obtain a certificate in Form 114B.

(10) [Withdrawal of appeal -- Adopt Order 57 Rule 11 of RSC]

3. Rule 5A: Delete and substitute the following:
Proposed Rule 5A

Applications for leave to appeal on a question of law arising out of an award

SA---- (1) The notice of originating motion in respect of an application for leave
under s 49 (3) (b) of the Act to appeal on a question of law arising out of an award shall
be for an order that such leave be granted and for an order that, in the event that leave is
granted, the appeal as set out in the applicant’s proposed Case (as hereinafter provided)

be determined.

(2) The notice of motion shall identify the award and state as briefly as
possible the questions of law which will be raised in the appeal.

(3) The notice of motion shall be served with:
(a) the affidavit in support of the application as provided in
paragraph (4);
(b) the Applicant’s Proposed Case as provided in paragraph (5);
(c) a core bundle of documents in form as provided in paragraph

9.
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(4) The affidavit in support of the application for leave to appeal shall set
out any evidence relied on by the applicant for the purpose of satisfying the Court of the
matters mentioned in section 49(5) of the Act and for satisfying the Court that leave

should be granted.

(5) Rule 5(3) (Appellant’s Case) shall apply to the Applicant’s Proposed

Case as it applies to the Appellant’s case therein.

(6) Rule 5 (4) shall apply to the application for leave as it applies to the

appeal therein.

(7) Within 28 days after being served with the notice of motion, the
respondent, if he wishes to contest the application for leave, shall file and serve an
affidavit stating the grounds on which the respondent opposes the grant of leave and
setting out any evidence relied on by the respondent relating to the matters mentioned in

section 49(5) of the Act.

(8) Within 28 days after being served with the notice of motion the
respondent shall also file and serve the Respondent’s Proposed Case.

(9) Rule 5 (5) (Respondent’s Case), Rule 5 (6) (reference to authority),
Rule 5 (7) (core bundle}, Rule 5 (8) (supplemental core bundte), Rule 5 (9} (security for
costs) and Rule 5 (10) {withdrawal of appeal) shall apply to an application under this
Rule as they apply to an appeal under that rule.

(10) Where leave to appeal is granted by the Court, the hearing of the

substantive appeal may be proceeded with forthwith on the basis of the Cases and

materials filed.
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4. New rule for setting aside an award: Insert the following:
Proposed Rule 5A Bis

Application to set aside an award

5A Bis —(1) The notice of motion for setting aside an award under section 48 of the Act

must state the grounds on which it is contended that the award should be set aside.

(2) The affidavit in support of the application must have exhibited to it a copy
of the award and must set out any evidence relied on by the applicant. The affidavit must

be served with the notice of motion.

(3) Within 14 days after being served with the notice of motion, the respondent,
if he wishes to resist the application, must file an affidavit showing the grounds on which

the respondent opposes the application.

(4) The Court may determine the application summarily where the question at
issue between the parties is a question of law and the facts are not disputed, or direct an
issue of fact to be tried and make such other directions for the disposal of the application
as it thinks fit.

5. Ruie 5B: Delete and substitute the following:

Proposed Rule 5B
Leave to appeal to Court of Appeal

5B. An application for leave to appeal against a decision of the Court to the Court of
Appeal must be made within 7 days of the decision of the Court, or, in the event leave is

refused by the Court, to the Court of Appeal within 7 days of the refusal.
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6. Rule 7(1)(a): Substitute “under this Qrder” for “under the Act”.

7. Rule 12: Delete Rule 12 and substitute the following:

Proposed Rule 124
Registration in High Court of Commonwealth awards

12.-—(1) Where an award is made in proceedings on an arbitration in the United
Kingdom of Great Britain and Northern Ireland or other territory to which section 5 of
the Reciprocal Enforcement of Commonwealth Judgments Act (Chapter 264) applies,
then, if the award has, in pursuance of the law in force in the place where it was made,
become enforceable in the same manner as a judgment given by a court in that place,
Order 67, in so far as it applies to a judgment obtained in a superior court of the United
Kingdom and other territory to which section 5 of that Act applies, shall apply, mutatis
mutandis, to the award as it applies in relation to a judgment given by a superior court in

the place where the award was made.

(2) The affidavit required by Order 67 Rule 3 must state (in addition to the other
matters required by that Rule) that to the best of the information or belief of the
deponent the award has, in pursuance of the law in force in the place where it was made,
become enforceable in the same manner as a judgment given by a court in that place,

giving particulars of such information and grounds for such belief.

B. Order 69A - International Arbitration Act

1. Add a rule (possibly 6A) similar to the proposed Order 69 and 5A Bis above.
2. Rule 6 (1): Add “may be made ex parte and” immediately after the words

“foreign award”.
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Practice Note

QUEEN'S BENCH DIVISION (COMMERCIAL COURT)
BINCHAM J
3 MAY 1985

Arbitration — Award - Leave to appeal against award — Practice - Commercial Court — Notice
of motion — Contents of notice of motion — Statement of grounds of appeal — Documents —
Authorities — Arbitration Act 1979, s 1(2).

BINGHAM J gave the following direction a the sitting of the court.

1. Every notice of motion by way of appeal against an arbitration award under s 1(2)
of the Arbitration Act 1979 shall conrain a succiner statement .in numbered paragraphs
of each ground on which it is sought to contend that the arbitral tribunal erred in law.
Reference shall be made to the paragraph or passage of the award and reasons where each
alleged error is to be found. A copy of the award and reasons forming part of the award
and any documents expressly incorporated in the award or such reasons shall accompany
the notice of motion when the same is served and encered, unless the appeal arises from
a minor part only of the award and reasons, in which case the relevant extracts shall
accompany the notice of motion.

. Any respondent to such a mortion by way of appeal who contends that the award
should be upheld on grounds not or not fully expressed in the award and reasons should
Provide to the applicant and to the court, not later than two dear days before the
application for leave is listed for argument, a succinct statement of such grounds in
Numbered paragraphs, with reference where appropriate to any relevant paragraph or
Passage of the award and reasons. -

3- Any statement provided under paras 1 and 2 should contain specific reference to
any -“Hhority relied on. A copy should be provided with the statement of any auchoriry
DOt contained in the Law Reports, the Weekly Law Reports, the All England Law
Reports. Lloyd’s Law Reports or the English Reports.

+ Where the applicant contends thar any question of law arising out of an award
ccmF €rns 4 term of contract or an event which is not a ene-off clause or event, he shall
:::ic on the respondent with his notice of motion and lodge with the court an affidavit
] Mg our the facts relied on in support of his contention. A respondent who challenges

sontention shall provide to the applicanr and to the court, noc later than two clear
‘ﬁ'f tore the applicacion is listed for argument, an affidavir serring out the facts on
ich he reljes.

N P Meraalfe Esq  Barrister.
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